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OVERVIEW 

1. The Plaintiff’s new evidence tendered in response to the Court’s direction of 

December 30, 2016 should not be received for three reasons. The evidence exceeds the 

bounds of “clarification” that should be permitted in a mini-trial. The Plaintiff’s new 

evidence is not relevant because it is not directed to the common issue certified in this 

matter. In the alternative, if the Court should admit this evidence on the basis of 

relevance, it should be accorded no weight. The question is hypothetical and, as a result, 

the Plaintiff’s response is necessarily speculative.  

2. The Court’s question assumes that Canada and Ontario had recognized the 

consequences of loss of Aboriginal identity for children placed in non-Aboriginal 

adoptive and foster homes as an issue as far back in 1965. The evidentiary record is clear 

that the consequences of inter-racial adoption or foster care were unknown to the social 



2 
 

sciences during the class period. The Plaintiff’s response is also not reflected in concerns 

expressed by First Nations when later consulted in contexts other than under Article 2(2) 

of the 1965 Agreement. 

3. If the Court should rely on this new evidence, the Plaintiff still fails to meet her 

burden of providing evidence that satisfies each of the constituent elements of the 

liability that she has alleged in her claim against the Attorney General of Canada 

(“AGC”). 

PART I – THE PROCEEDINGS 

4. On December 30, 2016, the Court issued a direction and ordered a mini-trial to 

provide the Plaintiff with an opportunity “to present oral evidence to address the 

following narrow issue: 

If Canada had consulted with Indian Bands (as per s. 2(2) of the 

1965 Agreement) what ideas or advice would have been provided 

that could have prevented the Indian children who had been 

removed and placed in non-Aboriginal foster or adoptive homes 

from losing their Aboriginal identity?” 

5. The Court issued this direction having asked the Plaintiff at the hearing of the 

summary judgment motion if there was evidence in the record as to what Bands would 

have said if this question had been asked, and subsequently provided the Plaintiff with an 

opportunity to follow up in writing with those references. 

6. On December 8, 2016, the Plaintiff filed with the Court references to twelve 

different documents in the evidentiary record. 

7. On December 21, 2016, the AGC filed with the Court its response, taking the 

position that none of the references met the criteria that the Court had specified. The 

AGC stated that the affidavit of Chief Nadjiwon of December 14, 2015 was the reference 

that came closest but that it fell short. In this affidavit, Chief Nadjiwon stated:  

During my time as Chief I was never contacted by any government 

agent (federal or provincial) who wanted to assist an Indian child 
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reconnect with their family or learn about their First Nations 

identity. If I had been contacted about this I would have done 

whatever I could to assist that child.” 

8. In issuing its December 30, 2016 direction, the Court characterized the AGC’s 

position with respect to Chief’s Nadjiwon’s statement as being “insufficiently specific”. 

9. In response to the direction, the Plaintiff filed two affidavits on January 16, 2017. 

One is by Chief Nadjiwon, and the other is by Howard Jones. Chief Nadjiwon stated that, 

if this question had been asked, he would have sought, amongst other things, to stay in 

contact with the children, for them to know that they are of the Chippewas of Nawash, 

and for the Band to provide information to those caring for them about the Band and its 

traditions. Howard Jones stated that the Band: 

would have taught them about community interactions, traditional 

gatherings, and we would have exposed them to traditional 

languages. We could have also offered cultural interactions to the 

children, and to their white caregivers, so that they could better 

understand their native background identities. In order to make all 

of this possible we would have requested that the children be placed 

in close geographic proximity to our reserve.  

10. By letter dated January 30, 2017, the AGC informed the Plaintiff and the Court 

that it would not be filing responding evidence or seeking to cross-examine either affiant, 

offering that their affidavits could stand in the stead of oral testimony. On January 31, 

2017, the Court vacated the hearing of the evidence on the mini-trial and ordered the 

parties to provide written submissions with respect to this new evidence.  

PART II – THE ISSUES 

11. The issues to be addressed in this factum are the admissibility, relevance and 

weight of the Plaintiff’s evidence filed in response to the mini-trial.  
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PART III – LAW AND ARGUMENT 

A. THE EVIDENCE IS INADMISSIBLE AS EXCEEDING “CLARIFICATION” 

12. The Supreme Court of Canada’s decision in Hryniak and Rule 20.04(2.1) and 

(2.2) of the Rules of Civil Procedure provide the Court with broad powers for use on a 

motion for summary judgment. There is a limit, however, to the use that a court can make 

of these powers. The need for “clarification of the evidence” addressed by Karakatsanis J. 

in paragraph 51 of Hryniak cannot be invoked to “supplement” a record before the Court 

that is deficient. 

AGC Auth, Vol. 2, Tab 14, Hryniak v Maudlin, 2014 SCC 7, [2014] 1 

SCR 8 at para 51 

AGC Supp. Auth, Tab 1, Combined Air Mechanical Services Inc. v. 

Flesch, 2011 ONCA 764, 108 OR (3d) 1 at paras 59 and 61  

13. The question that the Court posed in its direction exceeded the bounds of 

“clarification” by providing the Plaintiff with an opportunity to fill an evidentiary void. 

This void was more than just “insufficiently specific” as the Court had characterized the 

AGC’s description of it. In fact, the AGC’s submission was that there was a total absence 

of evidence on point. Therefore, the Plaintiff had failed to put her best evidentiary foot 

forward on the motion for summary judgment, the procedural vehicle that the Plaintiff 

had chosen to use.  

AGC Auth, Vol. 2, Tab 14, Hryniak v Maudlin, 2014 SCC 7, [2014] 1 SCR 8 at para 51 

B. THE EVIDENCE IS INADMISSIBLE AS IRRELEVANT 

14. The question posed in the Court’s direction is premised on an alleged breach of 

Article 2(2) of the 1965 Agreement giving rise to the cause of action.  The AGC 

continues to rely on its argument that it was the intention of the two levels of government 

that the Article 2(2) obligation to consult did not apply to pre-existing services that were 

merely being continued under the 1965 Agreement such as child welfare and protection 
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services that had been provided on reserves by provincial Children’s Aid Societies since 

1955. 

Responding factum of the AGC, dated November 24, 2016, paras 42-46, 

111-116 

15. The 1965 Agreement is “not an ordinary contract but an agreement between 

governments”. It lacks “binding effect and mutuality”, both features of ordinary 

contracts. The funding of the Agreement is by Parliament pursuant to the federal 

spending power. Because of the sui generis nature of the Agreement, no third party rights 

arise therefrom.  

AGC Auth, Vol 3, Tab 27, Re Canada Assistance Plan, [1991] 2 SCR 526 at 553-554 

16. Article 2(2) of the 1965 Agreement includes two components – consultation and 

concurrence: 

No provincial Welfare program shall be extended to any Indian 

Band in the Province unless the Band has been consulted by Canada 

or jointly by Canada and by Ontario and has signified its 

concurrence.  

AGC’s Record (Non-Expert), Vol. 1, Tab Q, p. 135, Affidavit of Laurie 

Howe, Exhibit “Q” 1965 Agreement  

17. Consultation and concurrence cannot be severed. Article 2(2) cannot be 

interpreted to require Bands to concur to the application of legislation providing 

protection to children in need. Coupling the two components supports the AGC’s 

interpretation of consultation – that the provision as a whole (consultation and 

concurrence) simply cannot be given effect with respect to child welfare.  

18. If the Court finds that Article 2(2) did apply to pre-existing services, including the 

province’s child welfare regime, the new evidence has to be considered through the lens 

of the standards of the day. During the class period, the social science standards of the 

day had not given rise to concerns that trans-racial adoption and foster care of Aboriginal 

children could result in loss of cultural identity leading to psychological harms. As late as 

1975, the Honourable Thomas Berger, after a provincial-wide consultation process, 
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recommended to the Government of British Columbia that “research should be 

undertaken to consider the outcome of adoption placement across racial lines”. 

Responding factum of the AGC dated November 24, 2016, paras 65-66  

19. In her expert report, Dr. Joyce Timpson stated that given the knowledge at the 

time, we could not have anticipated the “cultural confusion that could result in these 

children in later years”. In her opinion, inter-racial adoptions reflected “the ideology of 

equality when equated with “sameness”’ in the delivery of service.  

Responding factum of the AGC dated November 24, 2016, para 63 

20. In 1979, in-depth interviews conducted with 68 Bands for the tripartite Social 

Services Review (as part of its mandate to assess adequacy of services provided to 

Aboriginal people under the 1965 Agreement) did not identify the concerns expressed by 

the affiants in the mini-trial evidence. Rather the concern that they identified was moving 

toward Aboriginal involvement and control of child welfare services. 

Responding Factum of the AGC, dated November 24, 2016, paras 51-4 

and 65 

21. By 1983, the Supreme Court of Canada ruled in Racine v Woods that the essential 

criterion in a matter involving an inter-racial adoption was the “best interest of the child”, 

with the Court ruling that a child’s bonding is more important than the child’s “cultural 

background and heritage”: “The closer the bond that develops with the prospective 

adoptive parents the less important the racial element becomes”. 

Responding factum of the AGC, dated November 24, 2016 at paras 68 

AGC Auth, Vol 3, Tab 25, Racine v. Woods, [1983] 2 SCR 173 at 188 

C. THE EVIDENCE SHOULD BE ACCORDED NO WEIGHT AS SPECULATIVE  

22. The Court’s question invited a speculative response. Speculative evidence is not a 

foundation from which a Court can draw reasonable inferences. The Court should guard 

against receiving speculative evidence for the purposes of proving any element of the 

cause of action, including causation. Even if the Court were to conclude that Canada had 
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an obligation to consult, the psychological harms alleged could not have been foreseeable 

at the time. The Berger Report of 1975, Dr. Timpson, and Racine v Woods are relied on 

once again as reflecting contemporaneous views illustrating the social science standards 

at the time with respect to inter-racial adoption and foster placement.  

D. THE EVIDENCE IN THE LEGISLATIVE CONTEXT OF THE TIME  

23. The answers of the two affiants can be summarized as maintaining different forms 

of contact with individual children once they are adopted or placed as wards as well as 

with their non-aboriginal adoptive or foster parents. Such contact during the class period, 

however, would have been difficult, and in some cases impossible, as a result of the child 

welfare legislation. For children made Crown wards, a court could make an order 

restricting access. For children placed in adoption, their surnames would have been 

changed and the adoption records sealed, making it impossible to maintain contact.  

Schedule B, The Child Welfare Act, 1965, SO, 1965, c.14, ss 28 and 79 

E. CONCLUSION 

24. The speculative question and answers are premised on hindsight. Two things 

should shield against hindsight here. The first is that the uncontroverted evidentiary 

record before this Court establishes that the psychological harms of inter-racial adoption, 

including for Aboriginal children, had not been identified by the social sciences at the 

time. Knowledge evolves over time and knowledge that has evolved in one period should 

not be used to judge conduct without that knowledge at an earlier time. The second is 

that, these psychological harms could not have been foreseeable at the time. As such, a 

key constituent element for establishing liability has not been met. 
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