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Court File No.: 09-CV-372025CP 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

B  E  T  W  E  E  N :  

MARCIA BROWN AND ROBERT COMMANDA 

Moving Party/Plaintiffs 

– and – 

THE ATTORNEY GENERAL OF CANADA 

Responding Party/Defendant 

Proceeding under the Class Proceedings Act, 1992 

RESPONDING FACTUM OF THE ATTORNEY GENERAL OF CANADA 
(for Motion for Summary Judgment  

hearing to resume at Toronto on December 1, 2016) 

OVERVIEW 

1. The Representative Plaintiff, Marcia Brown, was an on-reserve Indian (a defined term) 

child who was, from time to time, in need of protection. She alleges that she suffered personal 

psychological harm as a result of being placed by provincial child welfare authorities and the 

superior court in non-Aboriginal foster homes and in a non-Aboriginal adoptive home during her 

childhood and adolescence. She attributes the personal harm to a loss of cultural identity. She has 

sued the federal Crown (but not Ontario child welfare authorities or the provincial Crown) 

claiming compensation for the alleged personal harm. 

2. The federal Crown is being defended by the Attorney General of Canada. The Attorney 

General is not only charged with the responsibility of defending legal actions such as this one, but 

has an important role in the orderly development of the law. That law includes federal statute, the 

common law and, importantly, the Constitution of Canada. Even though the claims of the 

Representative Plaintiff, Marcia Brown, are not based on Aboriginal or treaty rights, the 

reconciliatory imperative of Section 35 of the Constitution Act, 1982, together with the federal 

commitment to the building of a renewed nation-to-nation relationship with Canada’s indigenous 
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peoples based on recognition of rights, respect, cooperation and partnership, informs the defence 

and the response to the claim. 

3. The class period in issue is from December 1, 1965 to December 31, 1984. The Attorney 

General acknowledges that, based on today’s social science understanding, on-reserve Indian 

children who were determined to be in need of protection and were, as part of the child protection 

regime of the day, placed in non-Aboriginal foster homes or raised in non-Aboriginal adoptive 

homes during the class period would, as a consequence, have lost opportunities to remain 

connected to their families and to their language and culture as expressed and practiced by their 

respective reserve communities. The Attorney General also acknowledges that many foster and 

adoptive children faced with such circumstances experienced psychological or other personal 

harms. However, the Plaintiff has failed to substantiate a claim for liability or remedies as against 

the federal Crown. Even though it is clear with the benefit of present day awareness that the social 

science of the class period was, in retrospect, mistaken and negatively affected the Plaintiff and 

others in the class she represents, fiduciary principles and the common law do not permit the 

imposition of today’s standards of care and reconciliatory values on actors of the past. 

4. On September 27, 2013, the Court certified this as a class proceeding. In doing so, it defined 

the common issues as follows: 

When the Federal Crown entered into the Canada-Ontario Welfare Services 

Agreement on December 1, 1965 and at any time thereafter up to December 31, 1984: 

Did the Federal Crown have a fiduciary or common law duty of care to take reasonable 

steps to prevent on-reserve Indian children in Ontario who were placed in the care of 

non-aboriginal foster or adoptive parents from losing their cultural identity? 

If so, did the Federal Crown breach such fiduciary or common law duties of care? 

5. Marcia Brown has moved to determine these liability issues in the context of her case by 

way of a summary judgment motion, as an alternative to a full-fledged trial.  

6. Alleged sources of Crown duty: As representative Plaintiff, Marcia Brown puts forward 

three different sources for the alleged fiduciary and common law duties: 

(i) the 1965 Agreement itself, particularly Article 2(2); 

(ii) Canada’s historic relationship with Aboriginal peoples; and 
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(iii) Canada’s legislative authority under s. 91(24) of the Constitution Act, 1867. 

Not alleged is any direct role by federal Crown officials in the management of the child welfare 

case of Marcia Brown or any other member of the class.  

7. In one branch of her claim, Marcia Brown attempts to look to these three sources in order 

to make the federal Crown her fiduciary. Her claim is that the Crown’s duty as a fiduciary was 

either to protect her interest in her cultural identity or to protect her personal well-being as a child 

under its control. In another branch of her claim, she looks to the three sources to allege that the 

federal Crown was subject to a common law duty of care to protect her well-being as a person who 

could be anticipated to suffer personal harm as a result of the Crown’s conduct in making and 

performing the 1965 Canada-Ontario Welfare Services Agreement with Ontario. 

8. The claim seeks to ground federal Crown duties in Article 2(2) of the 1965 Agreement 

which contemplated band concurrence to the extension of new provincial programs and services 

to reserves. While the evidentiary record makes it clear that Article 2(2) required band concurrence 

for provincial programs and services that the 1965 Agreement newly affected on reserve, the 

record also indicates that band concurrence was not required with respect to services already 

provided on reserve. This included child welfare and protection services already provided on 

reserves since 1956 by means of Canada directly funding the province’s Children’s Aid Societies. 

The only change that the 1965 Agreement made with respect to child protection and welfare 

services was that Canada would now directly reimburse the province for their provision. The 

Plaintiff’s argument on Article 2(2) also fails in law since the constitutionally valid application of 

legislation and common law could not, and cannot, be barred or vetoed by an Indian Band with 

respect to on-reserve children in need of protection.  

9. With respect to the claim based on the Crown’s historic relationship with Aboriginal 

peoples, the evidence put forward by the Plaintiff is sparse and cannot support the conclusion that 

the historic Crown assumed a legal responsibility for the preservation of the cultural identities of 

the many indigenous peoples of British North America or Canada. To the contrary, the evidence 

before the court demonstrates that, historically, Crown policy and conduct were at most, 

ambivalent, and through some periods of Canadian history, were even of an assimilationist nature 

with respect to indigenous cultural identity. Certainly, prior to 1982, there is no evidence of a 
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history before the court on which an assumed Crown equitable or common law duty to prevent the 

Plaintiff or other indigenous children “from losing their cultural identit[ies]” can be grounded. 

10. Section 91(24) of the Constitution Act, 1867 provides the Parliament of Canada with 

legislative authority in respect of “Indians and Lands Reserved for the Indians”. The 1867 Act also 

distributes legislative power in respect of child protection within the provinces to provincial 

legislatures. It is trite law that parliamentary authority to legislate does not incorporate a duty to 

legislate either on Parliament itself or on the Crown. 

11. Private law fiduciary and common law duties are to be imposed on the crown only in 

exceptional circumstances. Marcia Brown’s case is not one giving rise to the kind of exceptional 

circumstances that are required by law.  

12. No duty in law: As a matter of law, the circumstances of Marcia Brown’s case do not give 

rise to the alleged equitable or common law duties. That is a sufficient basis for the court to find 

no federal Crown liability to the representative Plaintiff and, as a result, members of the class. 

13. Duty not made out on the evidence: Further, the representative Plaintiff has failed to meet 

the burden faced by all plaintiffs to provide evidence to satisfy each of the constituent elements of 

the duties that she has put in issue. As a result, the evidence is insufficient to establish the alleged 

equitable or common law duties and, accordingly, cannot support a finding of federal Crown 

liability to the representative Plaintiff and members of the class.  

14. No breach of duty: The representative Plaintiff has also failed to adduce evidence sufficient 

to establish that the duties alleged to have been owed to her were breached. Even assuming the 

existence of an equitable or common law duty, the Plaintiff has not tendered evidence to establish 

that the standards of care that would have been applicable from time to time through the class 

period, whether with reference to the principle of the “best interests of the child” or otherwise, 

were breached. 

15. Particularly, the Plaintiff has adduced no evidence as to the standards of care of the day or 

as to whether the consequences of inter-racial adoption or foster care that are the basis of the 

Plaintiff’s claim had come to light in the class period. Such evidence is critical to the question of 

breach of duty and, without it, the court cannot find there to have been a breach. The actions of the 
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federal Crown during the class period cannot be judged retrospectively by applying present day 

standards to past conduct or simply by reference to a present day perception that wrongs were 

suffered by the Plaintiff as a consequence of that conduct. Without tendering evidence as to the 

standards of care of the day, the Plaintiff cannot establish that Canada (or Ontario) failed to act in 

accordance with such standards during the class period. 

16. Challenge to working example of co-operative federalism: Ontario has unquestioned 

legislative authority with respect to matters of child welfare. It has exercised that jurisdiction by 

passing legislation from time to time, including through the class period. Such legislation extends 

ex proprio vigore to Indian children living on reserves in Ontario. In 1965, as an exercise in co-

operative federalism, the federal and provincial Crowns entered into the Canada-Ontario Welfare 

Services Agreement whereby child protection and welfare services continued to be provided on 

reserve (but now by means of Canada directly reimbursing the province for those services) and the 

province was enabled to make new welfare services available on reserve. The Agreement was 

made in light not only of the province’s constitutional authority and existing legislative framework, 

but of its expertise, for the purpose of ensuring that all of Ontario’s children could be provided 

with such services on an equal basis.  

17. Canada entered into the 1965 Agreement as a valid exercise of its spending power, with a 

view to promoting the two levels of government working together to extend services on the basis 

of effectiveness, efficiency and equality. Under the arrangement, Canada as a funder was able to 

continue to ensure the provision of child protection and welfare services on reserve but now by 

directly reimbursing the province, relying on provincial legislation, delivery systems and expertise. 

Ontario could, in turn, ensure that provincial welfare services were uniformly available to all 

children in the province, including Indian children on reserve.  

18. The 1965 Agreement is still in place today. Seen in this way, the Plaintiff’s claim asks the 

court to rule in that way that discourages the exercise of co-operative federalism in which the 

federal Crown provides funding to a province with appropriate jurisdiction and expertise to provide 

effective service delivery on the ground. The provision of funding by the federal Crown to a 

province with appropriate jurisdiction and expertise does not constitute an assumption of 

jurisdiction or responsibility by the federal Crown.  
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19. Remedy: Canada asks that the representative Plaintiff’s summary judgment motion and, 

accordingly, the action, be dismissed on the basis that liability has not been made out. 

PART I – THE FACTS 

A. THE CLASS REPRESENTATIVE PLAINTIFF, MARCIA BROWN  

20. The Plaintiff, Marcia Brown, is an Aboriginal person from Ontario. She was removed from 

her parental home by provincial child care workers. She was made a ward of the provincial Crown 

and was adopted by non-Aboriginal parents.  

21. Marcia Brown was born in 1963 at Beaverhouse, a First Nations community located 35 

kilometres north-east of Kirkland Lake, Ontario. Beaverhouse is also the home community of Ms. 

Brown’s biological mother. Marcia Brown is registered under the Indian Act having received her 

Indian status by virtue of her father’s membership in the Timagami First Nation.  

Plaintiff’s Supplementary Motion Record, Vol 2, Tab 13, pp 302-303, 305, Cross-

examination of Marcia Brown, Qs 68-77; Qs 93-95 

22. Through the period from approximately 1967 to 1972, Marcia Brown was apprehended 

more than once by provincial child care workers as being a child in need of protection. She does 

not dispute that these apprehensions were warranted. The first was in 1967 or 1968 when, at the 

age of 4 or 5, she was apprehended at the Beaverhouse community by Children’s Aid Society 

workers and made either a temporary or permanent Crown ward (it is not clear on her evidence 

which one). Until she reached age 9 (1972), she was occasionally returned to her biological family 

and resided at either Beaverhouse or in the Kirkland Lake area, but on each occasion she was 

ultimately returned to foster care.  

Plaintiff’s Supplementary Motion Record, Vol 2, Tab 13, pp 309-314, Cross-

examination of Marcia Brown, Qs 114-144  

23. It was in 1972, at age 9, that Marcia Brown was adopted, through court order, by a non-

Aboriginal couple. She recalls that the adoption proceedings were heard by a Judge at Port Hope, 

Ontario and that her prospective adoptive mother was before the court. By 1981, at age 17, Marcia 

Brown was no longer in the care of her adoptive parents.  
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Plaintiff’s Supplementary Motion Record, Vol 2, Tab 13, pp 312, 314-317, Cross-

examination of Marcia Brown, Q 135; Qs 145-163 

24. By letter dated November 23, 1981, the Department of Indian Affairs responded to the 

Plaintiff’s request for information about her band number. The Department informed her that she 

is registered as an Indian under No. 207 Timagami Band and advised how she could seek 

educational assistance. The Department also explained that it would be forwarding a cheque to her 

representing all funds that had been held in trust for her.  

AGC’s Record (Non-Expert), Vol 2, Tab 2, pp 558-559, Affidavit of Eric Guimond, 

para 21(ii), and Exhibit “V” 

25. Following this exchange, the Indian Registrar transferred the Plaintiff’s registration as an 

Indian from the confidential “A” list (Adoption) to her own number on the band list.  

AGC’s Record (Non-Expert), Vol 2, Tab 2, pp 558-559, Affidavit of Eric Guimond, 

para 21(v) and Exhibit “X”  

B. THE CLASS PERIOD: DECEMBER 1, 1965 TO DECEMBER 31, 1984  

26. The class period is 1965 to 1984. This period is bracketed between the entering into of a 

federal-provincial funding agreement for the delivery of a range of welfare services on Indian 

reserves in Ontario (“the 1965 Agreement”) and Ontario’s 1984 enactment of the Child and Family 

Services Act which legislated inclusion of “aboriginality” of an Indian child in the assessment of a 

child’s best interests. 

C. CONTEXT: COOPERATIVE FEDERALISM IN SOCIAL WELFARE 

27. By the end of the 19th century, private citizens had undertaken the work of child welfare 

by forming charities known as “Children’s Aid Societies”. Ontario started exercising its 

jurisdiction over child welfare by enacting The Child Welfare Act in 1954 and increased its control 

by amending this statute in 1965 so that Children’s Aid Societies were regulated under it.  

Books of Authorities of Attorney General of Canada (AGC Auth), Vol 5, Tab 42, 

Brief on Child Welfare Legislation, The Child Welfare Act, 1954, SO 1954, c.8 

AGC Auth, Vol 5, Tab 42, Brief on Child Welfare Legislation, The Child Welfare 

Act, 1965, SO, 1965, c.14 

AGC’s Record (Expert), Vol 2, Tab 4A, pp 189-190, Report of Dr. Timpson  
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AGC’s Record (Expert), Vol 1, Tab 1A, p 15, Report of Dr. Leslie, para 32 

28. In 1954, when Ontario enacted its first Child Welfare Act, the provincial legislature 

established a Select Committee “to study the matter of civil liberties and rights with respect to the 

Indian population of Ontario…toward the end that they may enjoy improved standards of living 

and equality of opportunity”. In its report, the Committee called for the “…extension of the 

[Children’s Aid] Societies’ services onto reserves throughout the Province, and that such extension 

should carry with it full compensation for services on the part of the Government of Ontario”. 

AGC’s Record (Expert), Vol 1, Tab 1A, pp 14-15, Report of Dr. Leslie, paras 30-31 

29. Subsequently, the federal government and Ontario entered into agreements with twenty-

eight different Children’s Aid Societies across the province, on the basis that these Societies were 

to provide their services to Indians living on reserve, and Canada would reimburse them for these 

services. It was the role of the province to oversee the provision of services. Canada’s role was 

confined to that of a funder.  

AGC’s Record (Expert), Vol 1, Tab 1A, pp 15-17, Report of Dr. Leslie, paras 34-37 

AGC’s Record (Non-Expert), Vol 1, Tab 1H, Affidavit of Laurie Howe, Exhibit “H”, 

“Memorandum of Agreement Entered into 1st Day of April 1957”, pp 31-32 

30. These agreements exemplified how Canada and Ontario were working cooperatively and 

collectively to solve social problems within the provinces. This effort, commonly known as 

cooperative federalism, prioritized trying to improve the living conditions of Aboriginal citizens 

living on reserve through the effective and efficient delivery of social services.  

AGC’s Record (Expert), Vol 1, Tab 1A, pp 20-24, Report of Dr. Leslie, paras 49-67 

31. As the Federal Minister of Citizenship and Immigration (the Minister then responsible for 

Indian Affairs), Guy Favreau, stated in his address to a 1963 Federal/Provincial Conference: 

Further improvements in health, education, welfare and municipal services in Indian 

communities throughout Canada are urgently needed. While the federal government is 

prepared to advance these programmes as rapidly as possible it has become clear that 

significant progress in the future depends upon extension of provincial services to 

Indians and to Indian communities in the provinces. In considering joint arrangements 

with the provinces, the federal government does not intend to avoid its responsibilities. 

It is of equal or greater importance that each of the provinces should recognize the 
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Indian bands as provincial residents entitled to equality of treatment and characterized 

by a unique potential for contribution to provincial programs. 

AGC’s Record (Expert), Vol 1, Tab 1A, p 21, Report of Dr. Leslie, para 51 

32. In the spirit of cooperative federalism, Minister Favreau indicated that the federal 

Government was prepared to consider payments to the provinces to make the extension of new 

services to Indians and Indian communities possible, while recognizing that: 

…these services… are placed in our country as closely as possible to the local level of 

municipal and provincial governments. These are the levels of government which can 

discharge these functions most efficiently – which are more sensitive to local needs 

and which have the organization, staffs, legislation and experience required.  

AGC’s Record (Expert), Vol 1, Tab 1A, p 21, Report of Dr. Leslie, para 52 

33. On November 6, 1964, René Tremblay, the federal Minister of Citizenship and 

Immigration, sent an “Open Letter to Chiefs and Councillors of Indian Bands”. Speaking of the 

need to plan for future services and programs, he noted that: 

Few final decisions were reached [at the 1964 Conference], as both the federal 

government and the provinces recognized the need to consult with Indian people and 

enlist their cooperation in planning for the future. However…the Conference did 

decide that consideration should be given to the establishment of Indian Advisory 

Committees in each region. We had this idea in mind for some time for we have not 

been satisfied that past attempts at consulting with you on major matters have been 

adequate for either of our purposes. 

He added: “This would be in addition to consulting with individual Bands on matters of direct 

concern to each band.” 

AGC’s Record (Expert), Vol 1, Tab 1A, pp 23-24, Report of Dr. Leslie, para 65 

AGC’s Record (Non-Expert), Vol 1, Tab 1, pp 109-110, Affidavit of Laurie Howe, 

Exhibit “K”, Open Letter to Chiefs and Councilors of Indian Bands from René 

Tremblay, Federal Minister of Citizenship and Immigration dated November 6, 

1964 

34. Advisory Councils were established across the country. Members of the Indian Advisory 

Council for Ontario were selected and the Council began meeting in the spring of 1965.  

AGC’s Record (Non-Expert), Vol 1, Tabs 1L, 1M, 1N, 1O, pp 112-127, Affidavit of 

Laurie Howe, Exhibits “L”, “M”, “N”, “O” 



10 
Factum of the Attorney General of Canada 

35. At its meeting in May of 1966, federal representatives advised the Council that, while the 

government was interested in the Council’s advice on the Agreement, the decision whether to sign 

or not belonged to the governments. Still, the Council was assured that the decision to accept or 

decline any new programs or services under the 1965 Agreement “would be for the Band Councils 

to make”. Ultimately, it was moved by Chief Wilmer Nadjiwan, seconded by Mr. Lorenzo Big 

Canoe and resolved by a majority vote:  

That the Regional Advisory Council of Ontario feel that the proposed agreements as 

distributed to the Council on Welfare and Community Development between Canada 

and Ontario should be ratified because they have noted the words of the Superintendent 

General of Indian Affairs, the Hon. Arthur Laing in his letter dated January 21st, 1966, 

addressed to the Chiefs and Councillors, where he said, quote “Nor will the agreement 

alter the rights or privileges Indian people enjoy as a result of treaties entered into with 

the Crown” unquote – quote “nor do they mean that the federal government is 

transferring to the province of Ontario the responsibility for Indians vested in the 

British North America Act’ unquote”.  

AGC’s Record (Non-Expert), Vol 1, Tab 1O, Affidavit of Laurie Howe, Exhibit “O”, 

Meeting of the Indian Advisory Council for Ontario, May 4-6, 1966, p 127 

D. THE 1965 AGREEMENT  

36. The 1963 Federal-Provincial Conference was the genesis of the “Memorandum of 

Agreement Respecting Welfare Programs for Indians” (the “1965 Agreement”), effective 

December 1, 1965. Pursuant to its spending power, Canada agreed to reimburse Ontario for the 

costs of providing its services, including child welfare, to Indians living on reserve. The 

Conference identified that equality, understood as “sameness” or treating all people equally, was 

a principal objective of the Agreement. This objective was explicitly incorporated into the 

Agreement: 

AND WHEREAS Canada and Ontario in working towards this objective desire to 

make available to the Indians in the province the full range of provincial welfare 

programs; 

AGC’s Record (Expert), Vol 1, Tab 1A, pp 21, 24, Report of Dr. Leslie, paras 51, 67 

AGC’s Record (Non-Expert), Vol 1, Tab 1Q, p 132, Affidavit of Laurie Howe, 

Exhibit “Q”, “Memorandum of Agreement Respecting Welfare Programs for 

Indians” (the “1965 Agreement”)  

AGC’s Record (Expert), Vol 2, Tab 4A, pp 196-197, Report of Dr. Timpson 
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37. Under the terms of the 1965 Agreement, Ontario undertook to extend “the Aggregate 

Ontario Welfare Program” to “Indians with Reserve Status” in the province, with Schedule A to 

the Agreement setting out the 18 provincial acts, allowances or grants payable or services to be 

provided:  

Financial assistance  

 Blind Persons’ Allowance Act 

 Disabled Persons’ Allowance Act 

 Old Age Assistance Act 

 General Welfare Assistance Act and Regulations thereunder 

 Mothers’ Allowances Act 

Residential accommodation, licensing and services  

 Homes for Retarded Children Act 

 Homes for the Aged Act 

 Homemakers and Nurses Services Act 

 Day Nurseries Act 

 Children’s Institutions Act 

 Children’s Boarding Homes Act  

 Charitable Institutions Act 

 Rehabilitation Services Act 

 Nurses Services Act 

Capital Funding 

 Elderly Persons’ Housing Aid Act 

 Elderly Persons’ Social and Recreational Centre Act 

Child protection, welfare and adoption 

 Child Welfare Act  

AGC’s Record (Non-Expert), Vol 1, Tab 1Q, pp 146-148, Affidavit of Laurie 

Howe, Exhibit “Q”, 1965 Agreement 

38. Canada’s agreed-upon obligation to Ontario was to reimburse the province in respect of 

the cost of such programs provided to “Indians with Reserve Status” in accordance with a formula 

set out in the Agreement.  

AGC’s Record (Non-Expert), Vol 1, Tab 1Q, pp 137-140, Affidavit of Laurie Howe, 

Exhibit “Q”, 1965 Agreement 
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39. The scope of the Agreement was, and still is to this day, limited by its own definitions. For 

example:  

the definition of “Indian” for purposes of the Agreement does not extend to all people 

of aboriginal ancestry, but is restricted to those who are registered, or entitled to be 

registered, as Indians under the federal Indian Act, and  

the definition of “Indians with Reserve Status” is restricted to “Indians” who are (1) 

resident on a reserve, or (2) resident on Crown land or in territories not organized as 

municipalities, or (3) are designated as “Indians with Reserve status” by the 

responsible federal Minister. 

AGC’s Record (Non-Expert), Vol 1, Tab 1Q, p 133, Affidavit of Laurie Howe, 

Exhibit “Q”, 1965 Agreement 

40. Ontario acknowledged in the Agreement that “Indians who do not have Reserve Status” 

were to continue to be covered by provincial welfare programs on the same basis as other 

provincial residents.  

AGC’s Record (Non-Expert), Vol 1, Tab 1Q, p 135, Affidavit of Laurie Howe, 

Exhibit “Q”, 1965 Agreement 

41. With the 1965 Agreement in place, child welfare services on and off reserve continued to 

be delivered or performed by provincially authorized, paid and directed Children’s Aid Societies. 

Canada’s role was to now to reimburse the province for services provided under the terms of the 

Agreement.  

AGC’s Record (Non-Expert), Vol 1, Tab 1Q, p 132, Affidavit of Laurie Howe, 

Exhibit “Q”, 1965 Agreement 

AGC Auth, Vol 5, Tab 42, Brief on Child Welfare Legislation, Child Welfare Act in 

force in period 1965 to 1985 

1) Article 2(2) of the 1965 Agreement 

42. Article 2(2) of the Agreement provided that: 

No provincial welfare program shall be extended to any Indian Band in the 

Province unless that Band has been consulted by Canada or jointly by Canada 

and by Ontario and has signified its concurrence; 

AGC’s Record (Non-Expert), Vol 1, Tab 1Q, p 135, Affidavit of Laurie Howe, 

Exhibit “Q”, 1965 Agreement 
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43. Canada and Ontario agreed that Article 2(2) was not intended to apply to any services or 

programs that were already being provided on reserve, including child welfare services that had 

been provided on reserve since 1956.  At an October 4, 1966 meeting between federal and 

provincial officials to consider the provision of provincial welfare services to Indians, a provincial 

representative asked a federal representative about the scope of the need to consult with Indian 

Bands. Following discussion, it was agreed that: 

[…] no consultation was needed for existing services to be continued but that 

before either new community development or welfare services were extended 

to any Band, the proposal of such services being provided should be considered 

throughh [sic] a consultation process with the Bands concerned.  

AGC’s Compendium, Tab 1, pp 1-3, Indian Affairs Memorandum recording a 

meeting between federal and provincial representatives held on October 4, 1966, 

regarding the subject of the Provision of Provincial Welfare Services to Indians, 

dated October 5, 1966 

44.  Canada clarified the application of Article 2(2) to the Union of Ontario Indians. In a 

presentation delivered on October 29, 1966, J. G. McGilp, Regional Director of Indian Affairs, 

Ontario, of the federal Department, described the 1965 Agreement as an enabling agreement, to 

enable Ontario to extend programs “to those Reserves where Indian Band Councils wish them to 

be provided”. It was clear from his presentation, however, that he was referring to new provincial 

programs not yet extended to reserves, and not programs already being provided on reserves before 

the Agreement had come into effect. He referred to child welfare services as services that had been 

provided to reserves for the last decade and noted that the only impact of the 1965 Agreement on 

them was some administrative changes: 

The conclusion of this Agreement in Ontario has resulted in a number of 

administrative changes. One of these concerns Children’s Aid Societies. For 

the last ten years or so, Children’s Aid Societies have been extending Child 

Care and Protection Services to Indian Reserves on the basis of a separate 

agreements with the Indian Affairs Branch. They are continuing to provide 

these services, but they are now paid by the Province. In turn, as I have 

mentioned, the Province recovers a percentage of the costs from the Department 

of National Health and Welfare. 

AGC’s Compendium, Tab 2, pp 4-10, October 29, 1966 presentation by Canada’s 

J.G. McGilp, Regional Director Indian Affairs, Ontario to the Union of Ontario 

Indians on the topic of the Federal-Provincial Agreements on Community 

Development and Welfare 
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45. This same understanding of the application of Article 2(2) was reflected in a memorandum 

of the Department of Health and Welfare dated April 13, 1967, with the Department being one of 

the two federal departments to the 1965 Agreement alongside the Department of Indian Affairs 

and Northern Development. The memorandum explicitly states that Article 2(2) is not intended to 

apply to child welfare services: 

It is assumed that Indian bands have consented to those welfare administration 

arrangement which were in effect prior to the signing of the Indian Welfare 

Agreement and therefore no formal resolution concerning these programs will 

be required. In other words, the arrangements for the provision of child welfare 

services by children’s aid societies would continue. […] 

A resolution would also be required from any band if it wishes to have extended 

to its members provincial welfare programs other than those referred to above.  

AGC’s Compendium, Tab 3, p 11, Canada’s Department of National Health and 

Welfare Document, dated April 13, 1967, entitled “Band Council Resolution re 

extension of Ontario Provincial Welfare Programs to the Band” 

46. Canada confirmed this position in a letter sent to the province on April 18, 1967 that Article 

2(2) could not be applied to child welfare services already being provided to Indian children on 

reserves. This is because they could not be denied the protection already being afforded to them 

by provincial Children’s Aid Societies and child welfare legislation for more than a decade before 

the 1965 Agreement came into effect. The letter stated: 

[w]here legislation places responsibilities on the province to ensure that every child is 

adequately protected, such as the Child Welfare Act [sic] does, enforcement action by 

the province is not dependent on the band’s consent. 

AGC’s Record (Non-Expert), Vol 5, Tab 5G, pp 1284-1285, Supplementary Affidavit 

of Laurie Howe, Exhibit “G” Letter from N.F. Cragg, Director, Canada Assistance 

Plan to M. Borczak, Executive Director, Department of Social and Family 

Services, April 18, 1967 

2) Band Council Resolutions 

47. In the first year that the Agreement came into effect, a number of Indian Bands signified 

their concurrence under Article 2(2). They did so by means of a Band Council Resolution. These 

resolutions signified band concurrence to the province taking steps to making available the welfare 

programs newly offered under the 1965 Agreement. 
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AGC’s Record (Non-Expert), Vol 5, Tab 5, pp 1274-1280, 1792, Supplementary 

Affidavit of Laurie Howe, Exhibits “B, C, D, E, and CC”: Chippewas of Rama 

(April 6, 1966); Chippewas of Georgina Island (April 7, 1966); Mississaugas of 

Scugog Island (April 14, 1966); Serpent River (October 6, 1966); and Gibson First 

Nation (April 18, 1966) 

See also AGC’s Record (Non-Expert), Vol 1, Tab 1O, p 127, Affidavit of Laurie 

Howe, Exhibit “O”, Meeting of the Regional Indian Advisory Council for Ontario, 

May 4-6, 1966 

E. REVIEW OF OPERATION OF 1965 AGREEMENT: 1970-1973; 1977-1982 

48. On March 26, 1970, the Federal Department of Indian Affairs and Ontario’s Department 

of Social and Family Service decided to strike a joint committee to study child and family services 

for Aboriginal people. One of the Committee’s main tasks was to “assess the child and family 

welfare services now available to northern Indian communities and to determine how they can be 

strengthened and improved”. 

AGC’s Record (Non-Expert), Vol 5, Tab 5H, pp 1287-1288, Supplementary 

Affidavit of Laurie Howe, Exhibit “H”, April 6, 1970, Letter from Edward W. 

Oliver, Acting Regional Director, Indian Affairs – Ontario, to M. Borczak, 

Deputy Minister Department of Social and Family Services 

49. In 1973, the Federal Department of Indian Affairs took steps to assess the child welfare 

services that Ontario was providing on reserve. It created a “frame of reference” broken down into 

three areas, namely Community Involvement, Child Placement and Prevention. This frame of 

reference was sent to Indian Affairs District Supervisors throughout the province to guide them in 

their conversations with Indian people, Provincial authorities and Children’s Aid Societies, and 

form the basis of their ultimate reports.  

AGC’s Record (Non-Expert), Vol 5, Tabs 5K and 5L, pp 1296-1300, 

Supplementary Affidavit of Laurie Howe, Exhibits “K” and “L”, Memorandum 

from G.S. Lapp, Assistant Regional Director – Community Affairs, Indian and 

Northern Affairs, dated February 16, 1973, attaching Frame of Reference 

50. The reports received set out the level of Band Council and Band member involvement in 

decisions regarding placements on reserve, and the source of referrals of potential neglect 

situations. The Reports also set out child placement statistics and the reasons for placements, which 

included cases of broken homes or neglect. This review process did not bring to light evidence of 

any particular concern with respect to how services were being provided.  
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AGC’s Record (Non-Expert), Vol 5, Tabs 5M to 5S, pp 1302-1321, Supplementary 

Affidavit of Laurie Howe, Exhibits “M”-“S” 

51. In 1977, Aboriginal leaders raised their concerns about two of the largest programs 

delivered under the 1965 Agreement, General Welfare (social assistance) and Child Welfare. In 

response, Canada decided to initiate a Social Services Review “with a view to assessing the 

adequacy of the main social services provided to Indian people under the 1965 Agreement”. 

Canada invited six different Aboriginal associations to participate in the evaluation. The services 

of T.A.P. Associates Ltd. were engaged to obtain hard data from an Aboriginal point of view 

through surveys with Band members. In the spring of 1978, Ontario also became involved in the 

study, bringing into existence a Tripartite Social Services Review Committee, whereby Canada, 

Ontario and the aboriginal Associations worked together to study the 1965 Agreement in terms of 

its impact on Aboriginal peoples. 

AGC’s Record (Non-Expert), Vol 5, Tab 5W, pp 1386, 1386-1388, 1394-1400, 

Supplementary Affidavit of Laurie Howe, Exhibit “W”, “A Starving Man 

Doesn’t Argue: A Review of Community Social Services to Indians in Ontario”, 

dated July, 1979  

AGC’s Record (Non-Expert), Vol 5, Tab 5V, pp 1342-1344, Supplementary 

Affidavit of Laurie Howe, Exhibit “V”, “Indian Needs on Reserves in Ontario, 

Social Service Review: Draft”, dated January 9, 1979  

AGC’s Record (Non-Expert), Vol 5, Tab 5T, p 1328, Supplementary Affidavit of 

Laurie Howe, Exhibit “T”, “Overview, the Evaluation of Social Services to 

Indian in Ontario”, December, 1977 

52. The Tripartite Social Services Review Committee produced two reports, and proposed new 

directions. The first report is entitled “A Starving Man Doesn’t Argue: A Review of Community 

Social Services to Indians in Ontario”, dated July, 1979, and the second: “Community Care: 

Toward Indian Control of Indian Social Services, Ontario Social Services Review, Phase II, dated 

December 1980. 

AGC’s Record (Non-Expert), Vol 5, Tab 5W, p 1364, Supplementary Affidavit of 

Laurie Howe, Exhibit “W”, “A Starving Man Doesn’t Argue: A Review of 

Community Social Services to Indians in Ontario”, dated July, 1979 

AGC’s Record (Non-Expert), Vol 5, Tab 5, p 1671, Supplementary Affidavit of 

Laurie Howe, Exhibit “X”, “Community Care: Toward Indian Control of Indian 

Social Services, Ontario Social Services Review, Phase II”, dated December 1980 
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53. The first report (July 1979) concluded: 

Amongst the social services that Ontario delivered under the Agreement, Indians had 

the greatest concern about General Welfare because it was not delivered in a way that 

could be tailored to support their communities, but was at least administered by Band 

members hired by the Band Council to do so. 

Child welfare was the program of next greatest concern for several reasons: that it was 

delivered by non-Indians, because Indian children should be placed with Indian 

families and that program should provide more of a focus on prevention to cut down 

on the need for intervention. 

In the South, 70 to 90 percent of Indian children were being placed in Indian foster 

homes, whereas, in the North, 60 to 100 percent of Indian children were being placed 

in non-Indian foster homes due to the lack of Indian foster homes. 

AGC’s Record (Non-Expert), Vol 5, Tab 5W, pp 1410-1412, 1430-1436, 1468, 

1474-1476, 1485, 1489-1491, 1518, 1527, Supplementary Affidavit of Laurie 

Howe, Exhibit “W”, “A Starving Man Doesn’t Argue: A Review of Community 

Social Services to Indians in Ontario”, dated July, 1979 

54. The second report (December 1980) recommended that that “community services should 

become community-based, Indian-determined, Indian-specific and band controlled”, a direction 

that would entail transfer of control from government to Indian Bands through six progressive 

steps. 

AGC’s Record (Non-Expert), Vol 5, Tab 5X, pp 1677, 1679, 1714-1716, 

Supplementary Affidavit of Laurie Howe, Exhibit “X”, “Community Care: 

Toward Indian Control of Indian Social Services, Ontario Social Services Review, 

Phase II”, dated December 1980 

55. These reports resulted in Canada adding funding to the 1965 Agreement from 1982 to 1984 

to reimburse Ontario for making two operational changes. The first change was to provide 

additional funding to allow bands to hire band members to serve as child welfare prevention 

workers on reserves. The second change was to provide developmental funding for Indian Child 

and Family Service Authorities to start the process of assuming the role of Children’s Aid Societies 

in catchment areas where children were predominantly Indian and provide these services for the 

province. These changes are summarized in a report published by the Federal Department in 1987 

entitled Indian Child and Family Services in Canada. 

AGC’s Record (Non-Expert), Vol 4, Tab 4, pp 1101-1105, Affidavit of Kevin Morris, 

paras 14-24; AGC’s Record (Non-Expert), Vol 5, Tab 5AA, pp 1779-1782, 
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Supplementary Affidavit of Laurie Howe, Exhibit “AA”, “Indian Child and 

Family Services in Canada: Final Report”, dated August 26, 1987 

F. CHILD WELFARE REGIME IN ONTARIO DURING THE CLASS PERIOD – 

DECEMER 1, 1965 TO DECEMBER 31, 1984 

56. The 1965 Agreement was not introduced into a vacuum, but into the existing provincial 

child welfare regime. This regime included the province’s Child Welfare Act, ultimately replaced 

by the Child and Family Services Act in 1984. Ontario’s legislative framework provided, and 

continues to provide, authority for provincial child care workers to apprehend children in need of 

protection and for the courts to authorize their placement in foster or adoptive homes for care. This 

regime incorporated the important and long standing concept known as “best interests of the child”. 

This concept ensures that courts take into account all factors then considered appropriate to 

assessing the welfare of the Plaintiff and other children. 

AGC Auth, Vol 5, Tab 43, The Child Welfare Act, 1954, SO 1954, c 8  

AGC’s Record (Expert), Vol 2, Tab 4A, pp 190-196, Report of Dr. Timpson 

57. This legislation provided the statutory framework for the province’s child welfare work. 

Defining “child in need of protection”, the Acts listed situations in which Children’s Aid Societies 

could intervene. Indian children were removed from their families to protect them from serious 

danger to their lives and health. As Dr. Joyce Timpson has explained, in at least the period of 1976-

1980 when she was providing services as a social worker, the way that Children’s Aid Societies 

approached taking children into care was consistent with the principle that state intervention should 

occur only as a last resort and in dire circumstance. A child would be taken into care when assessed 

to be at risk for serious harm by the actions, inactions or inabilities of their parents or guardians. 

Material poverty was not a consideration for apprehension.  

AGC’s Record (Expert), Vol 2, Tab 4A, pp 183-188, 190-191, 198, Report of Dr. 

Timpson 

AGC Auth, Vol 5, Tab 43, The Child Welfare Act, 1954, SO 1954, c 8 

58. As stated in her thesis, Dr. Timpson found that the image of social workers scooping 

children from reserves “did not match the reality of [her] experience”. In fact, she noted that she 

and her colleagues adapted their practice to suit the realities of the north, removing children only 

as a last measure when no other option was available.  
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AGC’s Record (Expert), Vol 2, Tab 4A, pp 187-189, Report of Dr. Timpson 

59. The reasons for removal that Dr. Timpson describes are similar to the assessment reports 

that the Department of Indian Affairs received in 1973. To illustrate, the report prepared by the 

members of Kenora’s District Staff with assistance from the local Children’s Aid Society listed 

the following reasons for placement:  

Court order – 2 

Consent (non-ward) – 44 

Neglect – 23 

Abandoned – 62 

Parents drunk – 54 

Parents in jail – 23 

Run away – 4 

AGC’s Record (Non-Expert), Vol 5, Tabs 5M to 5S, pp 1302-1321, Supplementary 

Affidavit of Laurie Howe, Exhibits “M”-“S” 

AGC’s Record (Expert), Vol 2, Tab 4A, pp 183-184, 186-187, Report of Dr. 

Timpson 

60. In her report, Dr. Timpson explains that, in her experience, referrals in the Kenora District 

often came from within the reserve when there was a concern about the neglect and safety of 

children. 

AGC’s Record (Expert), Vol 2, Tab 4A, pp 182-183, Report of Dr. Timpson  

AGC’s Record (Non-Expert), Vol 5, Tabs 5P and 5Q, pp 1310-1315, 

Supplementary Affidavit of Laurie Howe, Exhibits “P” and “Q”, March 28, 1973 

Memorandum attaching a Report Prepared by Kenora District Staff re: 

Assessment of Purchased Child Welfare Services 

61. Dr. Timpson reported that recruiting foster parents of any race in the Sioux Lookout area 

was an ongoing challenge.  

AGC’s Record (Expert), Vol 2, Tab 4A, p 186, Report of Dr. Timpson 

62. Her experience in the late 1970’s was that, while every attempt would be made to find an 

indigenous family for an indigenous child, “a child could be served equally well by either 

Indigenous or non-indigenous adoptive or foster parents if they provided the love and care 

required’.  
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AGC’s Record (Expert), Vol 2, Tab 4A, p 186, Report of Dr. Timpson 

63. Dr. Timpson stated that, given the knowledge at the time, inter-racial adoptions were not 

viewed negatively “we could not anticipate the cultural confusion that could result in these children 

in later years”. In her opinion, “inter-racial adoptions reflected both the ideology of equality when 

equated with “sameness” and the ignorance of the long term implications of cross cultural 

adoptions when the respective cultures have vastly different world views”. 

AGC’s Record (Expert), Vol 2, Tab 4A, pp 186-187, 198-200, Report of Dr. 

Timpson 

64. In 1984, Ontario made comprehensive reforms to its child welfare regime through new 

legislation. For the first time, the Child and Family Services Act made “aboriginality” a feature of 

provincial child welfare practice and provided opportunities and mechanisms for it to be among 

the considerations brought to bear in determining what is in the best interests of Aboriginal 

children.  

AGC Auth, Vol 5, Tab 42, Brief on Child Welfare Legislation; AGC Auth, Vol 5, 

Tab 48, Child and Family Services Act, 1984, SO 1984, c 55, ss 1, 3, 37, 40, 53, 

54, 57, 60 

G. SOCIAL SCIENCE OPINION ON TRANS-RACIAL ADOPTIONS DURING THE 

CLASS PERIOD 

65. During the class period, the social science opinion in the academic literature about trans-

racial adoptions had not concluded that Aboriginal children constituted a special case. While it had 

been identified that there was a need for more research, it could not have been known at the time 

that outcomes for them posed special challenges. It was only later, after the class period, that 

studies on trans-racial adoptions began to identify negative outcomes for Aboriginal children 

adopted by non-Aboriginal parents.  

AGC’s Record (Non-Expert), Vol 1, Tab 1AB, pp 477-478, Affidavit of Laurie 

Howe, Exhibit “AB”, Berger Report, citing the work of David Anderson, 

Children of Special Value, St. Martin Press, N.Y., 1971 and David Fanshel, Far 

From the Reservation, The Scarecrow Press, N.J., 1972 

AGC’s Record (Expert), Vol 2, Tab 4A, pp 179, 186-187, 198-200, Report of Dr. 

Timpson 
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66. This early positive view on trans-racial adoptions was reflected in British Columbia’s 1975 

Royal Commission Report on Family and Children’s Law [the “Berger Report”]. According to the 

Report, the conviction at the time, supported by the available literature and research studies, was 

that “a loving home, of whatever racial background, could help [children adopted across racial 

lines] grow up to be proud of their racial heritage”. The Report did note however: “There is 

widespread controversy throughout North America about the issue of the adoptive placement of 

children across racial lines”. For this reason, the Berger Report concluded that further research 

was necessary:  

Most of the studies deal with pre-teenage children, however, and it is during the teen 

years that problems of racial identity become more acute. We believe that there should 

be further study of the later results of inter-racial adoption. 

AGC’s Record (Non-Expert), Vol 1, Tab 1, pp 478, Affidavit of Laurie Howe, and 

Tab 1AB - Exhibit “AB”, Berger Report 

67. Since this period, trans-racial adoption and care of Aboriginal children has continued to be 

“hotly debated”. As Kenneth Richard, one of the Plaintiff’s experts, has stated: 

The appropriateness of adoption of aboriginal children by non-aboriginal people is an 

issue that has been hotly debated for many years. Despite court battles on individual 

cases, human rights tribunals related to class actions from both sides, and considerable 

newspaper and related media attention to the issue, there exists no real consensus on 

what is in the best interest of aboriginal children in need of long-term care. 

Plaintiff’s Supplementary Motion Record, Vol 2, Tab 15, pp 443, 448-450, 452-454, 

Cross-examination of Kenneth Richard, Q 32, Qs 48-51, Qs 54-57, referring to 

article identified as Exhibit 2 

AGC’s Compendium, Tab 4, pp 12 and 24, Exhibit 2 to the Cross-examination of 

the Plaintiff’s Expert, Kenneth Richard, conducted on February 2, 2010, 

Richard, K. (2007), “On the Matter of Cross-cultural Aboriginal Adoptions”. In 

I. Brown, F. Chaze, D. Fuchs, J. Lafrance, S. McKay, & S. Thomas Prokop 

(Eds.), Putting a human face on child welfare: Voices from the Prairies (pp 189-

202). Prairie Child Welfare Consortium 

68. In 1983, the issue of trans-racial adoption was considered by the Supreme Court of Canada. 

In Racine v. Woods, the Court held that the best interest of the child test superseded all other 

considerations, even race, in deciding adoptions. Having noted that the trial judge had heard the 

evidence of an expert who suggested that the adopted child “could face a major identity crisis in 
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her teenage years as a result of being reared in a predominantly white environment”, Wilson J. 

granted the appeal and awarded custody to non-aboriginal adoptive parents, ruling:  

I think the learned trial judge … considered all the factors which were relevant to the 

determination of what was in the child’s best interests including the fact that she was 

of Indian parentage, and weighted them in the balance … Much was made of the 

interracial aspect of the adoption. I believe that interracial adoption, like interracial 

marriage, is now an accepted phenomenon in our pluralistic society. The real issue is 

cutting off the child’s legal tie with the natural mother. This is always a serious step 

and clearly one that ought not to be taken lightly… [The trial court found that the 

adoptive home was the right one]…While the court can feel great compassion for the 

respondent…it has an obligation to ensure that the order it makes will promote the best 

interests of her child. This and this alone is our task.  

AGC Auth, Vol 3, Tab 25, Racine v. Woods, [1983] 2 SCR 173 at 188-189 [Racine]  

H. THE DEPARTMENT’S PROCEDURE FOR MAINTAINING REGISTRATION 

AND INFORMATIONAL BOOKLET 

69. When Indian children are adopted by non-Indian parents, they continue to retain their 

registration under the Indian Act. The Department put in place procedures to retain registration but 

also to comply with the confidentiality provisions with respect to adoption as mandated by 

provincial legislation.  

AGC’s Record (Non-Expert), Vol 2, Tab 2, pp 553, 556, 559, Affidavit of Eric 

Guimond, paras 4-5, 10-13, 22-23, and Tab 2A - Exhibit “A”, Indian Affairs 

Instructions to Field Staff in 1961 regarding keeping of records of the adoption of 

Indian Children and Tab 2Y, Exhibit A, 1995 edition of the Indian Affairs 

Adoption Officer’s Manual 

70. Registration of Indian children who are adopted are recorded in a specially protected 

registry known as the A-list that allows confidentiality to be maintained. When an Indian child is 

adopted, the child’s name is placed on the A-List and the child’s registry number is marked 

“inactive”. When the child reaches the age of majority and initiates contact with the Department, 

the Indian Registrar transfers the child’s registration from the A-list to a band list.  

AGC’s Record (Non-Expert), Vol 2, Tab 2, p 559, Affidavit of Eric Guimond, paras 

22-23, and Tab 2Y - Exhibit “Y”, 1995 edition of the Indian Affairs Adoption 

Officer’s Manual 
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71. Accuracy of records was assisted when Ontario amended its Child Welfare Act in 1978 to 

mandate that an Ontario official provide a certified copy of an Adoption Order of an Indian child 

to the Indian Registrar.  

AGC’s Record (Non-Expert), Vol 2, Tab 2, pp 556-557, Affidavit of Eric Guimond, 

para 16, and Tab 2Q - Exhibits “Q”, letter dated September 27, 1955 from 

Ontario Child Welfare Staff to Indian Affairs, and Tab 2U - Exhibit “U”, ss. 

80(2) of an Act to revise The Child Welfare Act, SO 1978, c. 85 

AGC’s Record (Non-Expert), Vol 3, Tab 7, Legislative History of an Act to revise 

The Child Welfare Act, SO 1978, c 85, ss 80(2) 

72. When concerns were expressed in the late 1970’s about Indian children growing up in non-

Indian families without being informed about their status, the Department developed a booklet 

entitled “Adoption and the Indian Child” in consultation with the provinces. This Booklet was then 

published and provided to the province so that Children’s Aid Societies could be able to distribute 

them to adoptive parents. This was the only means by which the Department could have any 

contact, albeit indirect, with adoptive parents or their adopted Indian children given the 

confidential nature of the institution of adoption.  

AGC’s Record (Non-Expert), Vol 2, Tab 2, pp 554-555, Affidavit of Eric Guimond, 

paras 6-8, and Tabs 2B-2H - Exhibits “B”-“H”, Indian Affairs Booklet entitled 

“Adoption and the Indian Child”, copies of the 1980, 1981, 1987, 1989, 1993 

editions and related correspondence 

73. The Booklet, published for many years, provided information about how adoptive parents 

could find out if their child was registered and what benefits may flow from this. The Booklet also 

provided information about band per capita payments and treaty annuities that may be owing to an 

Indian child who had been adopted by non-Indian parents. It explained that the Department put 

these monies into a trust fund, and that the child could apply to have these amounts paid out, 

normally once having reached the age of majority.  

AGC’s Record (Non-Expert), Vol 2, Tab 2, pp 554-558, Affidavit of Eric Guimond, 

para 6-12, and Tabs 2B to 2F - Exhibits “B-F”, Indian Affairs Booklet entitled 

“Adoption and the Indian Child”, copies of the 1980, 1981, 1987, 1989, 1993 

editions 

74. As noted above, Marcia Brown wrote to the Department at the age of 18 seeking 

confirmation of her registration. In response, the Department removed her name from the A list, 
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placed it on the band list, confirmed her registration, forwarded a cheque representing all funds 

that had been held in trust for her, and advised her how she could seek educational assistance.  

AGC’s Record (Non-Expert), Vol 2, Tab 2, pp 558-559, Affidavit of Eric Guimond, 

para 21, and Tabs 2V to 2X - Exhibits “V-X” 

PART II – THE ISSUES 

75. The issues on this summary judgment motion are: 

a) Does this Honourable Court have jurisdiction to hear the within motion?  

b) Should some or all of the 2016 evidence of the following Plaintiff deponents be 

given no weight: Dr. Janet Armstrong, Dr. Paul Driben, Dr. Harvey Armstrong and 

Dr. Ana Bodnar?  

c) Can a duty be imposed on Canada to protect cultural identity when the interest at 

issue – aboriginal cultural identity – is not defined on the evidentiary record before 

the Court?  

d)  Has the Plaintiff established that Canada owed a fiduciary duty to prevent on-

reserve Indian children in Ontario who were placed in the care of non-aboriginal 

foster or adoptive parents from losing their cultural identity?  

e) Has the Plaintiff established that Canada owed a common law duty of care to 

prevent on-reserve Indian children in Ontario who were placed in the care of non-

aboriginal foster or adoptive parents from losing their cultural identity?  

f) If a fiduciary duty is found, was it breached? 

g) If a common law duty of care is found, was it breached? 

PART III – LAW AND ARGUMENT 

A. PRELIMINARY ISSUE -- JURISDICTION OF THE COURT 

76. The Attorney General brings to the Court’s attention the recent decision of the Ontario 

Court of Appeal in Hussain released August 22, 2016. Combined with the Supreme Court’s 2014 

decision in Hryniak, Hussain puts in question whether a judge who has heard a successful motion 

for certification and other interlocutory or case management motions under Subsections 34(1) and 

(3) of the Class Proceedings Act [“CPA”] has jurisdiction to hear a motion for summary judgment 

determining the common issues. 
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AGC Auth, Vol 4, Tab 33, Royal Bank of Canada v. Hussain, 2016 ONCA 637, 

[2016] OJ No 4406 (ONCA) [Hussain] at para 24 

AGC Auth, Vol 2, Tab 14, Hryniak v. Mauldin, 2014 SCC 7, [2014] 1 SCR 87 

[Hryniak] at paras 36, 45 

77. Subsections 34(1) and (3) of the CPA provide: 

34(1) The same judge shall hear all motions before the trial of the common issues. 

1992, c. 6, s. 34 (1). 

… 

(3) Unless the parties agree otherwise, a judge who hears motions under subsection (1) 

or (2) shall not preside at the trial of the common issues. 1992, c.6, s 34(3). 

[Emphasis added] 

Schedule B, Class Proceedings Act, 1992, SO 1992, c 6, s 34 

78. A rationale behind Subsection 34(3) is to provide for case management judges who will be 

in a position to develop a familiarity with the case and to encourage full and frank discussion 

amongst the parties and case managers with a view to simplifying and streamlining procedural, if 

not substantive, issues, thus bringing efficiencies to the task of the trial judge and enhancing the 

parties’ access to justice.  

79. As is clear from the language of Section 34, one means of determining the common issues 

is by way of a conventional trial. Ontario civil procedure provides that another means of 

determining the common issues is by way of summary judgment motion. 

80. Prior to the decision in Hryniak, it could be said that a summary judgment motion was not 

necessarily an alternative to trial. For example, before Hyrniak, the failure of a plaintiff to succeed 

on a summary judgment motion often meant that the case was not dismissed but was sent to trial 

where a full record could be developed – thus suggesting a distinction between the character and 

role of a summary judgment motion and of a conventional trial. However, an effect of Hryniak is 

to change the summary judgment procedure so that such motions have now become a true 

alternative to a conventional trial. 

81. In its 2016 decision in Hussain, the Ontario Court of Appeal applied Hyrniak in its 

consideration of Rule 50.10(1) which largely parallels of Section 34 of the CPA. The Court 
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concluded that a pre-trial judge lacked jurisdiction to hear a summary judgment motion on the 

basis that hearing such a motion “must be viewed as akin to presiding at a trial or the hearing of 

an application”. 

AGC Auth, Vol 4, Tab 33, Hussain, supra at para 19 

82. It appears that the combined application of Hryniak and Hussain to the CPA is that the 

reference to “the trial” in Section 34 should properly be read either as “the determination” or as 

“the trial or alternative to trial”. The potential reach of Hussain is of particular concern in the case 

at bar because the effect of the loss of jurisdiction was that the Superior Court judgment was set 

aside despite the fact that neither party had raised the issue before the judge at first instance. 

B. PLAINTIFF’S EXPERT EVIDENCE 

83. No weight should be given to four of the Plaintiff’s expert reports. These are the reports of 

Dr. Paul Driben (Part 4), Dr. Janet Armstrong and the 2016 reports of Dr. Harvey Armstrong and 

Dr. Ana Bodnar. These reports do not meet the criteria that courts can rely on. The opinions fall 

outside the scope of their respective expertise, or constitute partisan advocacy presented as an 

impartial expert opinion.  

AGC Auth, Vol 3, Tab 23, R. v Mohan, [1994] 2 SCR 9 at 20-21 

Schedule B, Rules of Civil Procedures, RRO 1990, Reg 194, Rule 4.1.01(1)(a) and 

(b) 

84. It is well established that to be of value to the Court, an expert opinion must be relevant, 

necessary, not excluded by a rule of evidence and provided by a properly qualified expert. The 

Rules of Civil Procedure explicitly provide that it is the duty of every expert to provide evidence 

“that is fair, objective and non-partisan” and “related only to matters that are within the expert’s 

area of expertise”. 

AGC Auth, Vol 4, Tab 39, White Burgess Langille Inman v. Abbott and Haliburton 

Co., 2015 SCC 23, [2015] 2 SCR 182 at paras 10, 11, 19 

Schedule B, Rules of Civil Procedures, RRO 1990, Reg 194, Rule 4.1.01(1)(a) and 

(b) 

85. Dr. Paul Driben, in Part 4 of his expert report, extends beyond his expertise as an 

anthropologist and ethnohistorian to provide an interpretation of historical legal documents, 
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opining that they gave First Nations “reason to believe” that the Crown intended to protect their 

cultural identity. On cross-examination, however, he acknowledged that he had not engaged in any 

particular research to put forward these interpretations, and that he had not cited any particular 

sources for them in his report. He also acknowledged that he had not included in his expert report 

what the Crown had intended by these same historical documents, intentions that he did however 

note as different from those of First Nations.  

Plaintiff’s Revised Motion Record, Tab 15, Affidavit of Dr. Driben 

AGC’s Record (Expert), Vol 3, Tab 6, Transcript of Cross-examination of Dr. 

Driben, Qs 134, Q143, Qs 186, 187, Q 206  

AGC’s Record (Expert), Vol 1, Tab 2A, pp 45-54, Dr. McHugh, critique of the 

report of Dr. Driben 

AGC’s Record (Expert), Vol 1, Tab 3A, pp129-144, Dr. von Gernet, critique of 

report of Dr. Driben 

AGC Auth, Vol 2, Tab 10, George v. Newfoundland and Labrador, 2014 NLTD(G) 

77, 2014 CanLII 34833 at paras 16-17 

86. Dr. Janet Armstrong provides an expert opinion that an intention of the First Nations when 

entering into Treaty 9 was to protect their relationship with the land and thereby to protect their 

Aboriginal “cultural identity”. However, on cross-examination, she acknowledged that she had not 

balanced her expert opinion by addressing the countervailing intention of the Treaty 

Commissioners and the Crown to make Treaty in order to open up the land for settlement. 

Plaintiff’s Revised Motion Record, Tab 16, Affidavit of Dr. Janet Armstrong 

AGC’s Record (Expert), Vol 3, Tab 3, pp 754-756, Transcript of Cross-

examinations of Dr. Janet Armstrong, Qs 178, 179 

AGC’s Record (Expert), Vol 1, Tab 3A, pp 144-148, Report of Dr. von Gernet, 

critique of report of Dr. Armstrong  

87. As to the 2016 expert reports of Drs. Harvey Armstrong and Ana Bodnar, each provides 

an expert opinion, as a psychiatrist and psychologist, respectively, that extends outside their 

expertise, lacks objectivity and crosses a line into advocacy. To illustrate, they each provide an 

opinion on the harms suffered by members of the class that is informed by a speech given by the 

Chief Justice of Canada that refers to cultural genocide of Canada’s Aboriginal peoples in a 
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different context. In doing so, they appear committed to advancing the Plaintiff’s case, and 

compromise their independence and impartiality as experts that the Court can rely on. 

Plaintiff’s Revised Motion Record, Tab 12, Affidavit of Dr. Harvey Armstrong, 

sworn February 25, 2016 

Plaintiff’s Revised Motion Record, Tab 14, Dr. Ana Bodnar, sworn March 1, 2016 

AGC Auth, Vol 2, Tab 9, Fellowes, McNeil v. Kansas General International 

Insurance Co., (1998), 40 OR (3d) 456, 1998 CanLII 14856 (ONSC) at paras 13, 

40 

C. NO DUTY CAN BE IMPOSED WHEN THE INTEREST CANNOT BE DEFINED  

88. In her pleading, the representative Plaintiff asserts that Canada had a duty to protect her 

cultural identity and that of the class members. She has defined “cultural identity” as including 

“cognizable aboriginal interests … and refers to the language, customs, traditions and culture that 

an aboriginal child enjoys…”. In turn, the Plaintiff defines “cognizable aboriginal interests” as 

including “an indigenous language”, “exercise of a spiritual meaning of life and holistic view of 

the environment that is profoundly different than that of the European or the Eurocentric model”, 

“…privilege and expectation of a sense of community, community rights, community inter-

dependence”, “use of one’s family name…”, and “…raised by one’s family and community and 

in one’s indigenous culture”.  

Plaintiff’s Supplementary Motion Record, Vol 1, Tab 1, pp 4-6, Fresh as Amended 

Amended Statement of Claim, paras 2(h) and (i) 

89. In addition to any concerns with respect to their evidence addressed elsewhere in this 

factum, the Plaintiff’s experts have produced evidence as to what, conceptually, aboriginal 

“cultural identity” could constitute. Dr. Driben opined in his report that it is connected to a number 

of core elements such as land, religion, politics, economy, sociology, “it’s tied to everything”. He 

agreed on cross-examination that cultural identity is not “easy to define with precision as it would 

depend upon the unique historical circumstances of the particular people you are talking about…” 

Dr. Armstrong defines cultural identity as “Aboriginal world view and the values that go along” 

with the Aboriginal world view being “inexorably linked to the land”. The evidence of 

anthropologist and ethnohistorian Dr. von Gernet is that the concept of Aboriginal cultural identity 

is complex and not open to the imposition of a simple pan-Aboriginal understanding. On the 
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evidentiary record, the Court is not in a position to deliberate on this weighty public law issue. A 

duty to protect either in fiduciary law or common law ought not to be imposed on Canada when 

the object of that duty – cultural identity – is not, on this record, defined.  

AGC’s Record (Expert), Vol 3, Tab 6, p 864, 865, Transcript of Cross-

examination of Dr. Paul Driben, Q 255  

AGC’s Record (Expert), Vol 3, Tab 5, pp 724-725, Transcript of Cross-

examination of Dr. Janet Armstrong, Q 83  

AGC’s Record (Expert), Vol 1, Tab 3A, pp 129-134, 141, Report of Dr. von 

Gernet 

D. LEGAL CONTEXT OF THE 1965 AGREEMENT 

90. For the purpose of the legal analysis to follow, it is useful to identify the nature of the 1965 

Agreement, the constitutional premise upon which it was entered into and the legal context into 

which its operation was introduced.  

91. In 1965, as an exercise of the federal spending power, Canada entered into a funding 

agreement with Ontario by which the province undertook to deliver to registered Indians with 

reserve status all provincial welfare programs available to the general population. Prior to the 

making of the 1965 Agreement, the provincial child welfare regime already in place in Ontario 

validly extended, of its own force, to all aboriginal people in the province including Indians 

resident on reserves. 

AGC Auth, Vol 3, Tab 21, NIL/TU,O Child and Family Services Society v. B.C. 

Government and Service Employees' Union, 2010 SCC 45, [2010] 2 SCR 696 

[NIL/TU,O] per Abella J. at paras 34, 35 

92. With the 1965 Agreement in place, child welfare programs on and off reserve continued to 

be delivered or performed by provincially authorized, provincially paid and provincially directed 

agencies. Canada provided funding through the Agreement. Neither the Agreement nor the 

provision of funding affected the scope of Ontario’s legislative authority. Neither the Agreement 

nor the provision of funding altered the legal effect of the Child Welfare Act.  

AGC’s Record (Non-Expert), Vol 1, Tab 1Q, pp 132-143, Affidavit of Laurie Howe, 

Exhibit “Q”, 1965 Agreement 
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AGC Auth, Vol 5, Tab 42, Brief on Child Welfare Legislation, Child Welfare Act in 

force in period 1965 to 1985 

Regarding spending power: 

AGC Auth, Vol 4, Tab 41, Peter W Hogg, Constitutional Law of Canada 5th ed 

(Toronto: Carswell, 2007) (loose-leaf updated 2013, release 1), at Vol I, Chap 6, 

6-16 to 6-22 [Hogg, Constitutional Law]  

AGC Auth, Vol 4, Tab 40, YMHA Jewish Community Centre of Winnipeg Inc. v. 

Brown, [1989] 1 SCR 1532 at 1548-1551[YMHA]  

AGC Auth, Vol 3, Tab 27, Re Canada Assistance Plan, [1991] 2 SCR 525 

AGC Auth, Vol 1, Tab 8, Eldridge v. British Columbia (Attorney General), [1997] 3 

SCR 624 at para 25 

93. It was a regime that reflected the contemporary values incorporated into the principles that 

have come to be described as “best interests of the child” and ensured the weighing of all factors 

then considered appropriate to the welfare of the Plaintiff and other children through judicial 

supervision. 

AGC Auth, Vol 5, Tab 42, Brief on Child Welfare Legislation; AGC Auth, Vol 5, 

Tab 43, Child Welfare Act, 1954, SO 1954, c 8 

AGC Auth, Vol 3, Tab 25, Racine, supra at 188-189  

AGC Auth, Vol 2, Tab 11, H.(D.) v. M.(H.), [1999] 1 SCR 761 at para 5 

AGC Auth, Vol 4, Tab 30, Reference re Child Welfare Act, 1984 ABCA 28 at para 

49, (1984), 4 DLR (4th) 406 (Alta CA)  

AGC Auth, Vol 3, Tab 26, Re Adoption Act, [1938] SCR 398 at 402-403  

AGC Auth, Vol 3, Tab 20, Natural Parents v. Superintendent of Child Welfare, 

[1976] 2 SCR 751 at 768-769 

AGC Auth, Vol 1, Tab 7, Dick v. The Queen, [1985] 2 SCR 309 at 326-328 

AGC Auth, Vol 3, Tab 21, NIL/TU,O, supra 

AGC Auth, Vol 2, Tab 17, King v. Low, [1985] 1 SCR 87 at 93-95 (SCC), tracing 

the evolution of “Best Interest of the Child” values 

94. The use of the federal spending power is not restricted to matters falling within its 

legislative authority as provided for in Section 91 of the Constitution Act, 1867. While not 

specifically stated in the Constitution Act, 1867, the federal spending power “must be inferred from 
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the power to levy taxes (s. 91(13)), to legislate in relation to public property (s. 91(1A)) and to 

appropriate federal funds (s. 106)”. The power can be used as long as its exercise “is not in 

substance legislation on a provincial matter”. The exercise of federal spending power is neither an 

abdication of federal responsibility nor an inappropriate usurpation of provincial responsibility  

AGC Auth, Vol 4, Tab 40, YMHA, per L’Heureux- Dubé, J. for the court, supra at 

1548-9 

AGC Auth, Vol 3, Tab 21, NIL/TU,O, supra 

And see:  AGC Auth, Vol 4, Tab 31, Reference re Employment and Social 

Insurance Act, [1937] UKPC 7 at 3-4 (JCPC) per Lord Atkin  

AGC Auth, Vol 4, Tab 41, Hogg, Constitutional Law, supra, Vol 1, Chap 6, 6-16 to 

6-21 

E. PLAINTIFF HAS FAILED TO MEET HER EVIDENTIARY BURDEN 

95. This Court has held that in a summary judgment motion, the onus is on the moving party 

to discharge the evidentiary obligation of putting her best foot forward by adducing evidence on 

the merits. The Plaintiff has failed to meet this burden on all aspects of the common issue. 

AGC Auth, Vol 3, Tab 22, Northern Industrial Services Group Inc. v. Duguay, 2016 

ONCA 539, 2016 CarswellOnt 10609 at para 16, 268 ACWS (3d) 327  

AGC Auth, Vol 2, Tab 15, Ivic v. Lakovic, 2016 ONSC 5750, 2016 CarswellOnt 

14298 at paras 30 & 32 

F. NO FIDUCIARY DUTY 

96. The Plaintiff has not established a fiduciary duty to protect Aboriginal cultural identity on 

any of the alleged grounds.  

97. It should be noted that, ordinarily, public law principles provide the tools for reviewing or 

regulating the conduct of the Crown and its officials. The circumstances in which it is appropriate 

to apply private law principles for such purposes is an exception, not the rule. Justice Binnie 

approved the following comments from the Court’s earlier decision in Guerin: 

It should be noted that fiduciary duties generally arise only with regard to 

obligations originating in a private law context. Public law duties, the 

performance of which requires the exercise of discretion, do not typically give 

rise to a fiduciary relationship. 
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AGC Auth, Vol 4, Tab 38, Wewaykum Indian Band v. Canada, 2002 SCC 79, 

[2002] 4 SCR 245 [Wewaykum] at para 96  

98. The Crown is unlike private actors who do not have public law responsibilities. The Crown 

has unique responsibilities to the public as a whole to whom it is politically accountable. “The 

Crown can be no ordinary fiduciary; it wears many hats and represents many interests, some of 

which cannot help but be conflicting”: per Binnie, J. in Wewaykum. 

AGC Auth, Vol 4, Tab 38, Wewaykum, supra at paras 73-76, 85 and 96,  

AGC Auth, Vol 1, Tab 1, Alberta v. Elder Advocates of Alberta Society, 2011 SCC 

24, [2011] 2 SCR 261 [Elder Advocates] at para 62 

1) Fiduciary duties in the Aboriginal context 

99. Although the Crown stands in a fiduciary relationship with Canada’s Aboriginal peoples, 

that relationship does not result in a generalized or overarching fiduciary duty upon the Crown. 

“… [N]ot every legal claim arising out of a relationship with fiduciary incidents will give rise to a 

claim for breach of fiduciary duty”: per LaForest, J. in Lac Minerals. “The fiduciary duty imposed 

on the Crown does not exist at large, but in relation to specific Indian interests”: per Binnie, J. in 

Wewaykum.  

AGC Auth, Vol 4, Tab 38, Wewaykum, supra at paras 81- 86 

AGC Auth, Vol 2, Tab 18, Lac Minerals Ltd. v. International Corona Resources 

Ltd., [1989] 2 SCR 574 [Lac Minerals Ltd.] at 647 

100. In both aboriginal and non-aboriginal cases, the imposition of a fiduciary duty only occurs 

if specific criteria are met. Care should be taken to avoid what La Forest J. described in Lac 

Minerals as using the term fiduciary, “… as a conclusion to justify a result”. 

AGC Auth, Vol 2, Tab 18, Lac Minerals Ltd., supra at 652 

AGC Auth, Vol 3, Tab 19, Manitoba Metis Federation Inc. v. Canada (Attorney 

General) 2013 SCC 14, (2013) 1 SCR 623 [Manitoba Metis] at paras 49 – 50 

101. In the aboriginal context, a fiduciary duty may arise in one of two ways: 

 First, and unique to the aboriginal context, a duty may arise as a result of the Crown’s 

assumption of discretionary control over specific aboriginal interests. Where the Crown 

administers lands or property in which aboriginal peoples have an interest, such a duty 

may arise if there is (1) a specific or cognizable aboriginal interest, and (2) a Crown 

undertaking of discretionary control exists over that interest. The interest must be a 
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communal aboriginal interest in land that is integral to the nature of the aboriginal 

community and their relationship to the land. It must be predicated on historic use and 

occupation and cannot be established by treaty or by legislation. 

 Second, in cases other than ones involving lands of historic use or occupation, a fiduciary 

duty may arise if three elements are present: (1) an undertaking by the alleged fiduciary to act 

in the best interests of the alleged beneficiary; (2) a defined person or class of persons 

vulnerable to a fiduciary’s control; and (3) a legal or substantial practical interest of the 

beneficiary that stands to be adversely affected by the alleged fiduciary’s exercise of 

discretion or control. 

AGC Auth, Vol 4, Tab 38, Wewaykum, supra at para 96 

AGC Auth, Vol 2, Tab 18, Lac Minerals Ltd., supra at 647 

AGC Auth, Vol 2, Tab 12, Haida Nation v. British Columbia (Minister of Forests), 

2004 SCC 73, [2004] 3 SCR 511 [Haida Nation] at para 18 

AGC Auth, Vol 1, Tab 1, Elder Advocates, supra at para 48 

2) First category 

102. There is no basis to establish that a fiduciary duty is made out under the first category. 

Under a Wewaykum analysis, the Plaintiff is required to establish that Canada assumed 

discretionary control over a cognizable Indian interest. There is no evidence of Canada assuming 

discretionary control over any cognizable Indian interest of the Plaintiff nor is there sufficient 

evidence upon which a Court could determine that the subject of that control was the Plaintiff’s 

cultural identity.  

103. Even if the cultural identity of the Plaintiff represents an interest that is specific, cognizable 

and distinctively aboriginal in character, the Plaintiff has not put forward a communal claim. Nor 

is she asserting a fiduciary duty on the basis that it is owed to members of the class either 

communally or as a collective. Rather she is putting forward an individual claim for redress. 

Moreover, she could not advance a communal or collective claim using the vehicle of a class 

action, which is by definition an aggregation of individual claims. 

AGC Auth, Vol 4, Tab 38, Wewaykum, supra at paras 81- 86 

AGC Auth, Vol 3, Tab 19, Manitoba Metis, supra at paras 53 to 59 

104. Furthermore, there is no evidence that the federal Crown had any discretionary decision-

making power over provincial child care workers or other provincial officials in exercising their 
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authority or otherwise acting under the authority of the Child Welfare Act. Any such discretionary 

power (including the power to apprehend, unchallenged in the case at bar), belonged only to the 

provincial child welfare authorities and to the judges making decisions as to wardship or adoption. 

This left no room for the exercise of discretion on the part of Canada.  

AGC Auth, Vol 4, Tab 29, Reference re Broome v. PEI, 2010 SCC 11, [2010] 1 

SCR 360 at para 67 

3) Second category 

105. There is no basis to establish that a fiduciary duty to protect cultural identity is made out 

under the second category involving lands of historic use or occupation. The Supreme Court has 

established that fiduciary duty may arise if three elements are present: a Crown undertaking to act 

in the best interests of the alleged beneficiary, a defined person or class of persons vulnerable to a 

fiduciary’s control, and a legal or substantial practical interest of the beneficiary that stands to be 

adversely affected by the alleged fiduciary’s exercise of discretion or control. None is made out 

by the Plaintiff.  

AGC Auth, Vol 1, Tab 1, Elder Advocates, supra at para 48 

4) Honour of the Crown – Article 2(2) does not give rise to a duty to consult  

106. The honour of the Crown is always at stake in the Crown’s dealings with Aboriginal 

peoples. It can give rise to specific duties and "speaks to how obligations that attract it must be 

fulfilled". 

AGC Auth, Vol 2, Tab 19, Manitoba Metis, supra at para 73  

107. Courts have articulated five duties which arise from the honour of the Crown. They are: 

a) the duty to consult; b) fiduciary duty; c) the duty to interpret treaties in a manner that fulfills 

the intended purpose of the treaties; d) the duty to negotiate in good faith; and e) the duty to 

fulfill a constitutional promise in a diligent manner. 

AGC Auth, Vol 2, Tab 19, Manitoba Metis, supra at paras 73-75 

108. The Plaintiff appears to ground the Crown’s duty on the honour of the Crown by asserting 

that Article 2(2) of the 1965 Agreement gives rise to a duty to consult. The duty to consult is 

grounded in the honour of the Crown in relation to section 35 rights. In this action, no section 35 
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aboriginal or treaty rights are at issue. Article 2(2) cannot itself cannot itself be the ground a new 

duty to consult. 

AGC Auth, Vol 2, Tab 19, Manitoba Metis, supra at para 65  

AGC Auth, Vol 2, Tab 12, Haida Nation, supra at paras 10, 20 and 25  

AGC Auth, Vol 4, Tab 32, Rio Tinto Alcan Inc. v. Carrier Sekani Tribal Council, 

2010 SCC 43, [2010] 2 SCR 103 at para 32  

See also the reasons of Justice Perell in Brown, AGC Auth, Vol 1, Tab 3, Brown v. 

Canada, 2010 ONSC 3095, (2010) 102 OR (3d) 493 at para 119 which found 

that the Plaintiff’s cause of action based on a violation of Aboriginal rights could 

not succeed; and para 29 of the Factum of the Plaintiff which states that “No 

collective rights [sic] section 35 of the Constitution Act, 1982 claims is advanced 

in this law suit”. 

5) Article 2(2) and the 1965 Agreement generally 

109. The Plaintiff relies on Article 2(2) of the 1965 Agreement as the basis of an undertaking to 

bands to consult and obtain concurrence to the operation of the legislated provincial child welfare 

scheme on reserve. The Plaintiff appears to assert that fulfillment of the alleged undertaking would 

have avoided the operation of the provincial legislative child welfare scheme. No evidence or law 

has been submitted to support this conclusion. In any event, no link has been established between 

fulfillment of Article 2(2), if it applied, and the issue raised in the common issue, whether Canada 

had a duty to protect aboriginal cultural identity.  

110. Neither the 1965 Agreement as a whole nor its Article 2(2) can constitute the required 

undertaking to the Plaintiff or members of the class. The Agreement merely funded an existing 

provincial program and federal actors had no role in its delivery. When coupled with Ontario’s 

Child Welfare Act of the day, the Agreement facilitated the continued application of an existing 

social welfare program intended to protect and advance the welfare of Indian children and 

contemplated scrutiny of the needs and interests of each child on an individual basis not by Canada, 

but by professional child care workers all of which was sanctioned by either Family or Superior 

Court judges. 

AGC’s Record (Non-expert), Vol 1, Tab 1, p 131, Affidavit of Laurie Howe, 

Exhibit “Q”, 1965 Agreement 

AGC Auth, Vol 3, Tab 19, Manitoba Metis, supra at para 61 
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AGC Auth, Vol 1, Tab 1, Elder Advocates, supra at para 48 

111. In particular, Article 2(2) was not intended by Canada to apply to the continued provision 

of already existing child protection and welfare services on reserve. At the relevant time, this was 

expressed in internal correspondence as well as correspondence with the province and the text of 

a presentation made to the Union of Ontario Indians.  

AGC’s Compendium, Tab 1, pp 1-3, Indian Affairs Memorandum recording a 

meeting between federal and provincial representatives held on October 4, 1966, 

regarding the subject of the Provision of Provincial Welfare Services to Indians, 

dated October 5, 1966 

AGC’s Compendium, Tab 2, pp 4-10,October 29, 1966 presentation by Canada’s 

J.G. McGilp, Regional Director Indian Affairs, Ontario to the Union of Ontario 

Indians on the topic of the Federal-Provincial Agreements on Community 

Development and Welfare 

AGC’s Record (Non-Expert), Vol 5, Tab 5G, pp 1284-1285, Supplementary Affidavit 

of Laurie Howe, Exhibit “G”, Letter from N.F. Cragg, Director, Canada 

Assistance Plan to M. Borczak, Executive Director, Department of Social and 

Family Services, April 18, 1967 

112. Child welfare services provided under the Child Welfare Act are protection services that 

are distinct from the other services covered under the Agreement and set out in its Schedule “A”. 

The other categories of services are in the nature of the transfer of funds which required band 

administration (for example, welfare administration), or licensing and regulation (such as the Day 

Nurseries Act) or grants for construction (for example, for low rental housing for elderly persons).  

AGC’s Record (Non-expert), Vol 1, Tab 1, pp 146-148, Affidavit of Laurie Howe, 

Exhibit “Q”, 1965 Agreement 

113. Had Article 2(2) applied to the province’s child welfare regime, it would have the effect of 

creating substantive rights in the bands to essentially veto the application of the province’s child 

welfare legislation to Aboriginal children living on reserves. This would result in an unacceptable 

situation: namely, Aboriginal children living off reserves having the full protection of the 

legislation while those on certain reserves would be without it. There is no principled basis upon 

which Aboriginal children should be denied the protections afforded by child welfare legislation 

depending upon where they resided in Ontario. 
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114. Such a situation would undermine the principle of the rule of law. The Agreement remains 

in force today; such a ruling would necessarily imply that bands could have the option of vetoing 

the operation of the current 1984 Child and Family Services Act. The Supreme Court has held that 

the rule of law, a fundamental principle of our Constitution, requires, among other things, “the 

creation and maintenance of an actual order of positive laws which preserves and embodies the 

more general principle of normative order”. 

AGC Auth, Vol 4, Tab 28, In Re Manitoba Language Rights, [1985] 1 SCR 721 at 

59, 60 

115. Ontario’s child welfare legislation applied (and continues to apply) by force of the 

province’s legislative and parens patriae jurisdiction with respect to vulnerable children.  

The state’s interest in legislating matters affecting children has a long-standing 

history…More particularly, the common law recognizes the power of the state to 

intervene to protect children whose lives are in jeopardy and to provide their well-

being, basing such intervention on its parens patriae jurisdiction… 

AGC Auth, Vol 1, Tab 2, B.(R) v. Children’s Aid Society of Metropolitan Toronto, 

[1995] 1 SCR 315 at 351 per LaForest J. (L’Hereuex Dube J, Gontier, 

McLachlin JJ. concurring). 

116. Accordingly, the Plaintiff’s position that Article 2(2) of the 1965 Agreement could have 

applied to child protection and welfare services on reserve should be rejected. 

117. The 1965 Agreement as a whole cannot be the basis of an undertaking of loyalty to anyone. 

The purpose of the Agreement and the underlying federal and provincial policy objectives are 

described variously in the Agreement itself as “… the provision of provincial services and 

programs to Indians on the basis that needs in Indian communities should be met according to 

standards applicable in other communities” and “… mak[ing] available to the Indians in the 

Province the full range of provincial welfare programs”. 

AGC Auth, Vol 4, Tab 36, Web Offset v. Vickery (1998), 40 OR (3d) 526, 1998 

CanLII 14858 (ONSC) at para 3 

AGC’s Record (Non-Expert), Vol 1, Tab 1Q, p 132, Affidavit of Laurie Howe, 

Exhibit “Q”, 1965 Agreement 

118. Further, the 1965 Agreement, which was made with Ontario, cannot be read as constituting 

an undertaking of loyalty to the representative Plaintiff or to the class. Particularly, it cannot be 
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read as an undertaking to put her or their interest in the protection or preservation of their cultural 

identity above all others. 

AGC Auth, Vol 4, Tab 37, West Pointe Greenhouses Ltd. v. Ontario (Minister of 

Agriculture and Food, et al., 2007 CanLII 746, (2007), 219 OAC 303 (ON 

DivCt) at paras 16 and 20 

6) Historic relationship and s. 91(24) 

119. No feature of the historic Crown-Aboriginal relationship as alleged or s. 91(24) of the 

Constitution Act, 1867 establishes the requisite undertaking of loyalty. 

AGC Auth, Vol 1, Tab 6, Davis v. Canada (Attorney General), 2007 NLTD 25 at 

para 124, (2007), 2007 NLSCT(O) 25 (NLTD), aff’d 2008 NLCA 49  

120. The Plaintiff has put forward no reliable evidence to support her position and the law on 

point is to the contrary. The only evidence put forward by the Plaintiff is that of Dr. Janet 

Armstrong and Dr. Paul Driben. The evidence of both of these experts should be given no weight 

for the reasons set out above.  

121. The evidence of the Crown’s expert, Dr. McHugh should be preferred. Neither his 

qualifications nor his report was challenged by the Plaintiff. His careful review concludes that in 

the broad sweep of colonial and post Confederation history, the Crown’s attitude and conduct with 

respect to the preservation of Aboriginal cultures was at best ambivalent, and through some periods 

of Canadian history, were even of an assimilationist nature with respect to indigenous cultural 

identity. Certainly, prior to 1982, there is no evidence of a history before the court on which an 

assumed Crown equitable or common law duty to prevent the Plaintiff or other indigenous children 

“from losing their cultural identit[ies]” can be grounded. 

AGC’s Record (Expert), Vol 1, Tab 2A, Report of Dr. McHugh, paras 2.2, 4.11-

4.13, 6.1, 6.2, 8.11, 9.3, 9.14, 9.22, 9.28, 9.37, 11  

122. Section 91(24) cannot be the basis of an undertaking. As the Supreme Court has 

established, it is merely a grant of legislative power. Its existence cannot impose a duty to legislate 

on the part of Parliament. Nor can it impose a duty on the Crown. In any event, the British North 

America Act, 1867 was not passed by the imperial Parliament as a ‘written guarantee’ to Ontario 

First Nations as to the permanency of their cultural identity.  
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AGC Auth, Vol 1, Tab 5, Daniels v. Canada (Indian Affairs and Northern 

Development), 2016 SCC 12 at para 15, (2016) 395 DLR (4th) 381 [Daniels]  

AGC’s Record (Expert), Vol 1, Tab 2A, Report of Dr. McHugh, paras 4.10, 4.11, 

4.14, 10.1-10.12 

Context: AGC Auth, Vol 4, Tab 19, Reference re Broome v. PEI, 2010 SCC 11 

[2010] 1 SCR 360 at para 67 

123. In any event, as stated in the first category analysis above, the role of the federal Crown in 

this case was limited to one of funding. There is no evidence of an undertaking by the Crown of 

discretionary control over an interest in the form of the cultural identity of the Plaintiff or others 

in the class.  

G. NO COMMON LAW DUTY OF CARE 

124. The framework for the assessment of whether or not a duty of care in negligence arises, 

which originated in the House of Lords’ Anns decision, was refined in 2001 by the Supreme Court 

in Cooper v. Hobart. It was summarized in Hill as follows:  

The test for determining whether a person owes a duty of care involves two questions: 

(1) does the relationship between the Plaintiff and the defendant disclose sufficient 

foreseeability and proximity to establish a prima facie duty of care; and (2) if so, are 

there any residual policy considerations which ought to negative or limit that duty of 

care.  

AGC Auth, Vol 2, Tab 13, Hill v. Hamilton-Wentworth Regional Police Services 

Board, 2007 SCC 41, [2007] 2 SCR 129 [Hill] at para 20 

1) The negligence claim – the application of Anns/Cooper 

125. The application of the Anns/Cooper analysis is required where a duty of care is alleged that 

is not included within an existing and established category of negligence. The two stages of the 

analysis consist of: 

Stage One: an assessment of foreseeability and proximity, including policy 

considerations relevant to the relationship between the parties, to determine if a 

prima facie duty of care is made out; followed by 

Stage Two: a consideration of residual policy considerations of a broader nature to 

determine if they negative any prima facie imposition of a duty of care.  

AGC Auth, Vol 3, Tab 24, R v. Imperial Tobacco Canada Ltd., 2011 SCC 42, 

[2011] 3 SCR 45 [Imperial Tobacco] at paras 39-66 
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(a) Established category 

126. While the Plaintiff asserts that her claim falls within any established category of 

negligence, the submission is not supported in law. Thus, a full Anns/Cooper analysis is required. 

AGC Auth, Vol 1, Tab 4, Cooper v Hobart, 2001 SCC 79, (2001) 3 SCR 537 at 

paras 40-43 

(a) Stage One - Foreseeability 

127. The question of foreseeability must be assessed at the time a course of action or inaction is 

undertaken and includes a consideration of the chain of causation between that action (or inaction) 

and the alleged psychological harm for which compensation is sought. 

128. The Plaintiff has not marshalled any evidence to support the conclusion that her 

psychological harm was the foreseeable consequence of Canada’s entering into the 1965 

Agreement. To the contrary, on the state of the knowledge of social sciences at the time, it was not 

foreseeable that trans-racial adoptions or placements effected by the province, let alone the act of 

Canada’s entering into the 1965 Agreement, would cause harm.  

AGC’s Record (Expert), Vol 2, Tab 4A, pp 186-187, Report of Dr. Timpson 

AGC’s Record (Non-Expert), Vol 1, Tab 1, pp 474-5, Affidavit of Laurie Howe, 

Exhibit “AB”, Berger Report 

AGC’s Compendium, Tab 4, pp 21 and 24, Exhibit 2 to the Cross-examination of 

the Plaintiff’s Expert, Kenneth Richard conducted on February 2, 2010, (2007), 

Richard, K. “On the Matter of Cross-cultural Aboriginal Adoptions”. In I. 

Brown, F. Chaze, D. Fuchs, J. Lafrance, S. McKay, & S. Thomas Prokop (Eds.), 

Putting a human face on child welfare: Voices from the Prairies (pp 189-202). 

Prairie Child Welfare Consortium 

AGC Auth, Vol 3, Tab 25, Racine, supra at 188 

(b) Stage One - Proximity 

129. Federal Crown officials require authority to act. Proximity can be found only where their 

legislative authority to act establishes or contemplates proximity or, if their source of authority 

does not do so, where their conduct or other facts establish a “close and direct” relationship 

between federal officials and the Plaintiff.  
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AGC Auth, Vol 3, Tab 24, Imperial Tobacco, supra at paras 43-46 

130. The Plaintiff’s evidence does not meet the proximity requirements of Anns/Cooper – there 

was no legislated basis for finding proximity between federal Crown officials and the Plaintiff. 

Nor is there any evidence demonstrating a close and direct relationship established through the 

1965 Agreement. 

131. In this case, the Plaintiff’s evidence does not point to any federal enabling legislation 

involving Indian child welfare. Instead, their submission is that any statutory basis for proximity 

is to be found in the Constitution Act, 1867, and in the very existence of the Indian Act. Neither 

provides a basis for proximity for this negligence claim. 

AGC Auth, Vol 1, Tab 5, Daniels, supra at para 15 

(c) Stage Two – Residual policy considerations of a broader nature 

132. Stage Two of the Anns/Cooper analysis is engaged only if a prima facie case for the 

existence of a duty of care is made out in Stage One. Policy considerations that may negate a prima 

facie duty of care include the impact that using private law doctrines to impose liability on the 

Crown may have in the circumstances. 

AGC Auth, Vol 1, Tab 1, Elder Advocates, supra at para 74 

133. Policy considerations include the fact that imposing a private law duty of care or fiduciary 

duty would effectively penalize the federal Crown for having used its spending power to take steps 

to ensure that Ontario had the capacity to provide Indian children on reserve in need of protection 

with that very protection. 

AGC Auth, Vol 1, Tab 1, Elder Advocates, supra at para 74 

134. The Supreme Court has established that the “function” of providing child welfare on 

reserve pursuant to provincial legislation was “unquestionably a provincial one”. Federal funding 

of these projects was “neither as an abdication of regulatory responsibility by the federal 

government nor an inappropriate usurpation by the provincial one. It is, instead, an example of 

flexible and co-operative federalism at work and at its best”. 

AGC Auth, Vol 3, Tab 21, NIL/TU,O, supra at paras 39-44 
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135. Canada’s reimbursement of Ontario for its use of its “tools, capacities, and expertise” in 

child protection on-reserve was and remains an expression of co-operative federalism. 

AGC Auth, Vol 4, Tab 34, Tsilhqot'in Nation v. British Columbia, 2014 SCC 44, 

[2014] 2 SCR 256 at paras 147-152 

H. NO BREACH OF FIDUCIARY DUTY OR COMMON LAW DUTY 

136. If Canada is found to have had a fiduciary or common law duty, however grounded, the 

evidence does not establish that Canada breached that duty. 

I. NO BREACH OF FIDUCIARY DUTY 

137. There can be no breach of fiduciary duty without a breach of trust. Misconduct alone by a 

fiduciary does not constitute a breach of a fiduciary duty. “It must be a wrong which is a betrayal 

of that trust component of the relationship.” 

AGC Auth, Vol 4, Tab 35, Varcoe v. Sterling (1992), 7 OR (3d) 204, 1992 CanLII 

7478 (ONSC) at para 72  

AGC Auth, Vol 2, Tab 16, K.L.B. v. British Columbia, [2003] 2003 SCC 51, 2 SCR 

403 [K.L.B.] at paras 45-51 

138. In K.L.B. v. British Columbia, McLachlin C.J. noted that such a breach requires the 

fiduciary to put its own or someone else’s interests ahead of the beneficiary’s interests. Speaking 

for the Court in a case involving children who had suffered abuse in foster homes, the Chief Justice 

found that the B.C. provincial government as the legal guardian of the children had not breached 

its fiduciary duty because there was no evidence before the court that the government had put its 

own interests ahead of the children’s interests: 

It is rather a question of disloyalty – of putting someone’s interests ahead of the child’s 

in a manner that abuses the child’s trust. Negligence, even aggravated negligence, will 

not ground parental fiduciary liability unless it is associated with breach of trust in this 

sense. 

AGC Auth, Vol 2, Tab 16, K.L.B., supra at para 49 

139. There is no evidence to support the conclusion that the federal Crown put its own or 

someone else’s interests ahead of the Plaintiff’s. 
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140. As the Chief Justice noted in K.L.B, the content of a fiduciary duty must provide a workable 

basis for assigning legal liability, whether in negligence or for breach of fiduciary duty. If the 

standard – in that case an injunction to act in the best interests of the child – does not provide 

parents with a workable standard by which to regulate conduct, it does not provide a legal or 

justiciable standard.  

AGC Auth, Vol 2, Tab 16, K.L.B., supra at para 46 

141. Because cultural identity is not easily amenable to definition, no workable standard could 

be imposed on Canada by which to regulate its conduct. What possible actions that were within 

Canada’s jurisdiction would have protected the Plaintiff’s Aboriginal cultural identity in a way 

that would have prevented her future psychological harm? The impossibility of answering this 

question is compounded with respect to class members given that there is no pan-Aboriginal 

cultural identity.  

AGC’s Record (Expert), Vol 1, Tab 3A, pp 129-134, 141, Report of Dr. von Gernet 

142. The Supreme Court has also explained in Wewaykum that “[e]volving standards of conduct 

and new standards of liability eventually make it unfair to judge actions of the past by the standards 

of today”.  

AGC Auth, Vol 4, Tab 38, Wewaykum, supra at paras 94, 121 

143. During the class period, the standards of the day as informed by the social sciences had not 

given rise to concerns that trans-racial foster care and adoption of Aboriginal children could result 

in psychological harm arising from a loss of cultural identity.  

AGC’s Record (Expert), Vol 2, Tab 4A, pp 186-187, Report of Dr. Timpson 

AGC’s Record (Non-Expert), Vol 1, Tab 1, pp 474-5, Affidavit of Howe, Exhibit 

“AB”, Berger Report 

AGC’s Compendium, Tab 4, pp 12 and 14, Exhibit 2 to the Cross-examination of 

the Plaintiff’s Expert, Kenneth Richard conducted on February 2, 2010 (2007), 

Richard, K. “On the Matter of Cross-cultural Aboriginal Adoptions”. In I. 

Brown, F. Chaze, D. Fuchs, J. Lafrance, S. McKay, & S. Thomas Prokop (Eds.), 

Putting a human face on child welfare: Voices from the Prairies (pp 189-202). 

Prairie Child Welfare Consortium 

AGC Auth, Vol 3, Tab 25, Racine v. Woods, supra at 188 
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144. Canada took reasonable steps by funding the extension of valid provincial legislation to 

children on reserve and relied on the province’s systems of delivery and expertise. Canada cannot 

be faulted for doing so. As a reasonable funder, Canada took steps over the course of the class 

period to assess the effectiveness of the operation of the Agreement. Towards the end of the class 

period, Canada participated in a process that identified problems and provided additional funding 

to address them. In consultation with the province, Canada produced and published a booklet to 

be distributed by the province’s Children’s Aid Societies to adoptive parents. The purpose of the 

booklet was to inform parents about how they could find out about their adoptive child’s status 

and what benefits were available to them.  

AGC’s Record (Non-Expert), Vol 5, Tab 5, pp 1286-1776, Supplementary Affidavit 

of Howe, Exhibits “H” to “BB” 

AGC’s Record (Non-Expert), Vol 2, Tab 2, pp 554-559, Affidavit of Eric Guimond, 

paras 6-21, Exhibits “B” to “P” and “T” to “BB” 

J. NO BREACH OF COMMON LAW DUTY OF CARE 

145. The Plaintiff has not established that the federal Crown breached a common law duty to 

take reasonable steps to protect the cultural identity of children placed in non-aboriginal foster and 

adoptive care. 

146. It is well-established law that a common law duty of care is not breached if the person with 

the duty acts reasonably in accordance with the appropriate standard of care. 

AGC Auth, Vol 2, Tab 13, Hill, supra at para 54 

147. As the Chief Justice notes in K.L.B., in negligence, the standard of care must be judged by 

the standards of the day. In that case, the standards prevailing for the placement and supervision 

of foster children in the 1960s and 1970s were lower than those of today because there was less 

awareness of the risk of abuse in foster homes.  

AGC Auth, Vol 2, Tab 16, K.L.B., supra at para 16 

148. In the case at bar, the standards prevailing for trans-racial placement of aboriginal children 

in non-aboriginal homes in the class period were different from those of today because the 
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knowledge of the social sciences at the time did not appreciate the alleged negative outcomes 

arising from any loss of cultural identity. 

149: The evolution of the province's child welfare regime during the class period culminating 

in the 1984 amendments to the Child Welfare Act reflects the development of those standards. 

Canada cannot be held to a different standard. 

PART IV - ORDER SOUGHT 

150. The Attorney General of Canada asks for an order: 

a) dismissing the motion for summary judgment, and dismissing the action; and 

b) granting such further and other relief as the court deems just and appropriate in the 
circumstances. 

ALL OF WlllCH IS RESPECTFULLY SUBMITTED 

TORONTO, NOVEMBER 24, 2016 

Attorn y General of Canada 

Per: Owen Young (LSUC# 17656Q) 
Gail Sinclair (LSUC#23894M) 
Michael Bader, Q.C. (LSUC# 127660) 

Department of Justice 
Ontario Regional Office 
Suite 3400, Box 36, 
130 King Street West 
Toronto, Ontario, M5X 1K6 

Tel: 416 952 2369 
Fax: 416 973 2319 
Email: owen.young@justice.gc.ca 

gail.sinclair@justice.gc.ca 

Counsel for the Attorney General of Canada 
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SCHEDULE B – STATUTES AND REGULATIONS 

1. Class Proceedings Act, 1992, SO 1992, c 6, ss. 11, 24-27, 34  

2. Constitution Act, 1867, 30 & 31 Vict, c 3, s 91(24) 

3. Rules of Civil Procedure, RRO 1990, Reg 194, Rules 4.1.01(1)(a) and (b)  

 

Class Proceedings Act, 1992, SO 1992, c 6, ss. 11, 24-27, 34  

 

Stages of class proceedings 

 

11. (1) Subject to section 12, in a class proceeding, 

(a) common issues for a class shall be determined together; 

(b) common issues for a subclass shall be determined together; and 

(c) individual issues that require the participation of individual class members shall be 

determined individually in accordance with sections 24 and 25. 1992, c. 6, s. 11 (1). 

Separate judgments 

(2) The court may give judgment in respect of the common issues and separate judgments in 

respect of any other issue. 1992, c. 6, s. 11 (2). 

 

 

Aggregate assessment of monetary relief 
 

24. (1) The court may determine the aggregate or a part of a defendant’s liability to class 

members and give judgment accordingly where, 

(a) monetary relief is claimed on behalf of some or all class members; 

(b) no questions of fact or law other than those relating to the assessment of monetary 

relief remain to be determined in order to establish the amount of the defendant’s 

monetary liability; and 

(c) the aggregate or a part of the defendant’s liability to some or all class members can 

reasonably be determined without proof by individual class members. 1992, c. 6, 

s. 24 (1). 

 

Average or proportional application 

 

(2) The court may order that all or a part of an award under subsection (1) be applied so that 

some or all individual class members share in the award on an average or proportional basis. 

1992, c. 6, s. 24 (2). 

 

 

 

 



49 
Factum of the Attorney General of Canada 

Idem 

 

(3) In deciding whether to make an order under subsection (2), the court shall consider whether it 

would be impractical or inefficient to identify the class members entitled to share in the award or 

to determine the exact shares that should be allocated to individual class members. 1992, c. 6, 

s. 24 (3). 

 

Court to determine whether individual claims need to be made 

 

(4) When the court orders that all or a part of an award under subsection (1) be divided among 

individual class members, the court shall determine whether individual claims need to be made 

to give effect to the order. 1992, c. 6, s. 24 (4). 

 

Procedures for determining claims 

 

(5) Where the court determines under subsection (4) that individual claims need to be made, the 

court shall specify procedures for determining the claims. 1992, c. 6, s. 24 (5). 

 

Idem 

 

(6) In specifying procedures under subsection (5), the court shall minimize the burden on class 

members and, for the purpose, the court may authorize, 

(a) the use of standardized proof of claim forms; 

(b) the receipt of affidavit or other documentary evidence; and 

(c) the auditing of claims on a sampling or other basis. 1992, c. 6, s. 24 (6). 

 

Time limits for making claims 

 

(7) When specifying procedures under subsection (5), the court shall set a reasonable time within 

which individual class members may make claims under this section. 1992, c. 6, s. 24 (7). 

 

Idem 

 

(8) A class member who fails to make a claim within the time set under subsection (7) may not 

later make a claim under this section except with leave of the court. 1992, c. 6, s. 24 (8). 

 

Extension of time 

 

(9) The court may give leave under subsection (8) if it is satisfied that, 

(a) there are apparent grounds for relief; 

(b) the delay was not caused by any fault of the person seeking the relief; and 

(c) the defendant would not suffer substantial prejudice if leave were given. 1992, c. 6, 

s. 24 (9). 
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Court may amend subs. (1) judgment 

 

(10) The court may amend a judgment given under subsection (1) to give effect to a claim made 

with leave under subsection (8) if the court considers it appropriate to do so. 1992, c. 6, 

s. 24 (10). 

 

Individual issues 
 
 

25. (1) When the court determines common issues in favour of a class and considers that the 

participation of individual class members is required to determine individual issues, other than 

those that may be determined under section 24, the court may, 

(a) determine the issues in further hearings presided over by the judge who determined 

the common issues or by another judge of the court; 

(b) appoint one or more persons to conduct a reference under the rules of court and report 

back to the court; and 

(c) with the consent of the parties, direct that the issues be determined in any other 

manner. 1992, c. 6, s. 25 (1). 

 

Directions as to procedure 

 

(2) The court shall give any necessary directions relating to the procedures to be followed in 

conducting hearings, inquiries and determinations under subsection (1), including directions for 

the purpose of achieving procedural conformity. 1992, c. 6, s. 25 (2). 

 

Idem 

 

(3) In giving directions under subsection (2), the court shall choose the least expensive and most 

expeditious method of determining the issues that is consistent with justice to class members and 

the parties and, in so doing, the court may, 

(a) dispense with any procedural step that it considers unnecessary; and 

(b) authorize any special procedural steps, including steps relating to discovery, and any 

special rules, including rules relating to admission of evidence and means of proof, that it 

considers appropriate. 1992, c. 6, s. 25 (3). 

 

Time limits for making claims 

 

(4) The court shall set a reasonable time within which individual class members may make 

claims under this section. 1992, c. 6, s. 25 (4). 

 

Idem 

 

(5) A class member who fails to make a claim within the time set under subsection (4) may not 

later make a claim under this section except with leave of the court. 1992, c. 6, s. 25 (5). 
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Extension of time 

 

(6) Subsection 24 (9) applies with necessary modifications to a decision whether to give leave 

under subsection (5). 1992, c. 6, s. 25 (6). 

 

Determination under cl. (1)(c) deemed court order 

 

(7) A determination under clause (1) (c) is deemed to be an order of the court. 1992, c. 6, 

s. 25 (7). 

 

Judgment distribution 

 

26. (1) The court may direct any means of distribution of amounts awarded under section 24 or 

25 that it considers appropriate. 1992, c. 6, s. 26 (1). 

 

Idem 

 

(2) In giving directions under subsection (1), the court may order that, 

(a) the defendant distribute directly to class members the amount of monetary relief to 

which each class member is entitled by any means authorized by the court, including 

abatement and credit; 

(b) the defendant pay into court or some other appropriate depository the total amount of 

the defendant’s liability to the class until further order of the court; and 

(c) any person other than the defendant distribute directly to class members the amount of 

monetary relief to which each member is entitled by any means authorized by the court. 

1992, c. 6, s. 26 (2). 

 

Idem 

 

(3) In deciding whether to make an order under clause (2) (a), the court shall consider whether 

distribution by the defendant is the most practical way of distributing the award for any reason, 

including the fact that the amount of monetary relief to which each class member is entitled can 

be determined from the records of the defendant. 1992, c. 6, s. 26 (3). 

 

Idem 

 

(4) The court may order that all or a part of an award under section 24 that has not been 

distributed within a time set by the court be applied in any manner that may reasonably be 

expected to benefit class members, even though the order does not provide for monetary relief to 

individual class members, if the court is satisfied that a reasonable number of class members who 

would not otherwise receive monetary relief would benefit from the order. 1992, c. 6, s. 26 (4). 

 

Idem 

 

(5) The court may make an order under subsection (4) whether or not all class members can be 

identified or all of their shares can be exactly determined. 1992, c. 6, s. 26 (5). 
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Idem 

 

(6) The court may make an order under subsection (4) even if the order would benefit, 

(a) persons who are not class members; or 

(b) persons who may otherwise receive monetary relief as a result of the class 

proceeding. 1992, c. 6, s. 26 (6). 

 

Supervisory role of the court 

 

(7) The court shall supervise the execution of judgments and the distribution of awards under 

section 24 or 25 and may stay the whole or any part of an execution or distribution for a 

reasonable period on such terms as it considers appropriate. 1992, c. 6, s. 26 (7). 

 

Payment of awards 

 

(8) The court may order that an award made under section 24 or 25 be paid, 

(a) in a lump sum, forthwith or within a time set by the court; or 

(b) in instalments, on such terms as the court considers appropriate. 1992, c. 6, s. 26 (8). 

 

Costs of distribution 

 

(9) The court may order that the costs of distribution of an award under section 24 or 25, 

including the costs of notice associated with the distribution and the fees payable to a person 

administering the distribution, be paid out of the proceeds of the judgment or may make such 

other order as it considers appropriate. 1992, c. 6, s. 26 (9). 

 

Return of unclaimed amounts 

 

(10) Any part of an award for division among individual class members that remains unclaimed 

or otherwise undistributed after a time set by the court shall be returned to the party against 

whom the award was made, without further order of the court. 1992, c. 6, s. 26 (10). 

 

Judgment on common issues 
 

27. (1) A judgment on common issues of a class or subclass shall, 

(a) set out the common issues; 

(b) name or describe the class or subclass members; 

(c) state the nature of the claims or defences asserted on behalf of the class or subclass; 

and 

(d) specify the relief granted. 1992, c. 6, s. 27 (1). 

 

Effect of judgment on common issues 

 

(2) A judgment on common issues of a class or subclass does not bind, 

(a) a person who has opted out of the class proceeding; or 
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(b) a party to the class proceeding in any subsequent proceeding between the party and a 

person mentioned in clause (a). 1992, c. 6, s. 27 (2). 

 

Idem 

 

(3) A judgment on common issues of a class or subclass binds every class member who has not 

opted out of the class proceeding, but only to the extent that the judgment determines common 

issues that, 

(a) are set out in the certification order; 

(b) relate to claims or defences described in the certification order; and 

(c) relate to relief sought by or from the class or subclass as stated in the certification 

order.  

 

 

Motions 
 

34. (1) The same judge shall hear all motions before the trial of the common issues. 1992, c. 6, 

s. 34 (1). 

 

Idem 

 

(2) Where a judge who has heard motions under subsection (1) becomes unavailable for any 

reason, the regional senior judge shall assign another judge of the court for the purpose. 1992, 

c. 6, s. 34 (2). 

 

Idem 

 

(3) Unless the parties agree otherwise, a judge who hears motions under subsection (1) or (2) 

shall not preside at the trial of the common issues. 

 

 

 

Constitution Act, 1867, 30 & 31 Vict, c 3, s 91(24) 

Legislative Authority of Parliament of Canada 

 

91. It shall be lawful for the Queen, by and with the Advice and Consent of the Senate and 

House of Commons, to make Laws for the Peace, Order, and good Government of Canada, in 

relation to all Matters not coming within the Classes of Subjects by this Act assigned exclusively 

to the Legislatures of the Provinces; and for greater Certainty, but not so as to restrict the 

Generality of the foregoing Terms of this Section, it is hereby declared that (notwithstanding 

anything in this Act) the exclusive Legislative Authority of the Parliament of Canada extends to 

all Matters coming within the Classes of Subjects next hereinafter enumerated; that is to say, 

 

… 

24. Indians, and Lands reserved for the Indians. 
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Rules of Civil Procedure, RRO 1990, Reg 194, Rules 4.1.01(1)(a) and (b)  

 

Duty of Expert 

 

4.1.01 (1) It is the duty of every expert engaged by or on behalf of a party to provide evidence in 

relation to a proceeding under these rules, 

(a) to provide opinion evidence that is fair, objective and non-partisan; 

(b) to provide opinion evidence that is related only to matters that are within the expert’s 

area of expertise; and 

(c) to provide such additional assistance as the court may reasonably require to determine 

a matter in issue. O. Reg. 438/08, s. 8. 
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